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EXECUTIVE SUMMARY:
INTERPRETATION OF SURVEY RESULTS

The approaching fifteen-year anniversary of the federal sentencing guidelines brings an
opportunity to reflect on the work produced by the United States Sentencing Commission and
the effect of the guidelines on the criminal justice system. For this reason, the Commission
undertook a survey to measure, from the judges' perspectives, how the federal guidelines have
responded to the goals Congress set forth for the guidelines in the Sentencing Reform Act. All
Article III judges were mailed questionnaires in January 2002.

Response rates were 51.8 percent for district court judges and 33.9 percent for circuit
court judges. Overall, district and circuit court judges responded in similar ways to the survey
questions.

A. Sentencing Goals

A first part of the survey asked each judge to rate how often the guidelines’ sentences
met the goals of sentencing using a scale ranging from a low value of “1” (for “Few” of the
judge's cases meeting the goal) to a high value of “6” (for “Almost All” of the judge's cases
meeting the goal). The analysis considers responses concentrated at the higher end of the scale
(i.e., “5” or “6”) as indicating that the judges believed “More” of the guideline sentences met the
goal, responses in the center of the scale (i.e., “3” or “4”) as indicating that the judges believed a
“Middle” number of guideline sentences met the goal, and responses concentrated at the lower
end of the scale (i.e., “1” or “2”) as indicating that the judges believed that “Fewer” guideline
sentences met the goal.

1. Goals for which “More” Guideline Sentences Met the Mandates

There were four sentencing goals for which the greatest number of judges believed that
“More” of the guideline sentences met the mandates. These four goals were:

* providing punishment levels that reflect the seriousness of the offense
(18 U.S.C. § 3553(a)(2)(A)),

» affording adequate deterrence to criminal conduct (18 U.S.C. § 3553(a)(2)(B)),

» protecting the public from further crimes of the defendant
(18 U.S.C. § 3553(a)(2)(C)), and

+ avoiding unwarranted sentence disparities among defendants with similar
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records who have been found guilty of similar conduct (18 U.S.C. § 3553(a)(6),
18 U.S.C. § 991(b)(1)(B)).

For three of these goals, roughly 50 percent (ranging from 48% to 55%) of judges
responded in the “More” grouping; this response substantiates their belief that “More” of their
cases met the specified sentencing mandate. One goal — adequate deterrence — had an even
higher percentage of judges responding in the “More” category (61.5% for district court judges,
and 61.3% for circuit court judges).

Responding district court judges were slightly more likely than responding circuit court
judges to report that “More” of the guideline sentences met these sentencing goals. Additionally,
a majority of responding district court judges believed that “More” of their guideline sentences
achieved the goal of providing certainty in meeting the purposes of sentencing (28 U.S.C. §

991(b)(1)(B)).

Additional information was collected about the survey question addressing the goal of
punishment levels that reflect seriousness. For judges who indicated that they did not believe
that the punishment seriousness levels were appropriate, a follow-up question asked whether the
judge believed that those sentence lengths were greater than appropriate or less than appropriate.
A large majority (roughly 75% or more) of both district and circuit court judges reported that
drug trafficking guideline punishment levels were greater than appropriate. Between half and
two-thirds of the responding judges reported that fraud and theft/larceny/embezzlement guideline
punishment levels were less than appropriate.! Immigration unlawful entry guideline
punishment levels were viewed as greater than appropriate” by a majority of responding district
court judges, while weapons trafficking guideline punishment levels were viewed as greater than
appropriate by responding circuit court judges.

While the findings generally hold for all offense types, two additional analysis notes are
cited with reference to offense type variation. The first note involves the impact of drug
trafficking and weapons trafficking offenses on the survey results for the goals of deterrence of
criminal conduct and protection of the public from further crimes of the defendant. While most
offense types displayed a “More” category response distribution, the results for drug trafficking
offenses exhibited an even higher percentage of judge responses in the “More” category.
Likewise, weapons trafficking offenses typically had a higher percentage of judges selecting the
“More” category than did other offense types. Thus, especially for drug trafficking offenses, and
almost always for weapons trafficking, nearly three-fourths of all judges reported that “More” of
their sentences met the statutory goals of deterrence and protection of the public. Given that

'"The Commission’s amendments to §2B1.1 (Theft, Embezzlement, Theft of Stolen Property, Property
Destruction, and Offenses involving Fraud or Deceit), effective November 1, 2001, may have since addressed some
of the concerns underlying these responses.

The Commission’s amendments to §2L1.2 (Unlawful Entry and Remaining), effective November 1, 2001,
may have since addressed some of the concerns underlying these responses.
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guideline sentences for these two offense types are often lengthy, it appears logical for judges to
believe that these lengthy sentences would support deterrence and public protection.

A second analysis note about offense type variation involves immigration unlawful entry
cases. For the goals of deterrence and protection of the public, these unlawful entry cases
displayed a unique “V-shape” response pattern. Judges’ responses were nearly equally
concentrated in the “More” and “Fewer” response groupings, with a substantially lower number
of responses in the “Middle” response grouping. This dichotomous response distribution
revealed a judge split between the “More” and “Fewer” categories on opposite ends of response
scale, and suggested polarized judicial disagreement about whether “More” or “Fewer”
immigration unlawful entry cases met the sentencing goals of deterrence and protection of the
public.

2. Goals for which “Fewer” Guideline Sentences Met the Mandates

Both district and circuit court judges were most likely to indicate two areas where they
believed that “Fewer” of the guidelines sentences met the mandates. These were:

» providing defendants with needed educational or vocational training, medical
care, or other correctional treatment in the most effective manner where
rehabilitation is appropriate (18 U.S.C. § 3553(a)(2)(B)), and

* maintaining sufficient flexibility to permit individualized sentences when
warranted by mitigating or aggravating factors not taken into account in the
establishment of general sentencing practices (28 U.S.C. § 991(b)(1)(B)).

For the goal of providing training, care, or treatment, approximately 40 percent of district court
judges and slightly more than 50 percent of circuit court judges reported that “Fewer” of the
guideline cases met the sentencing goal. For the goal of maintaining flexibility, approximately
45 percent of both district and circuit court respondents reported that “Fewer” of the guideline
cases met the sentencing goal.

3. Goals With Differential Attainment by Offense Type

There were two sentencing goals for which judges indicated that only a “Middle” number
of all guideline sentences met the sentencing goals. These two goals were:

» providing fairness in meeting the purposes of sentencing
(28 U.S.C. § 991(b)(1)(B)), and

» providing just punishment (18 U.S.C. § 3553(a)(2)(B)).
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The analysis revealed, however, that this overall “Middle” response pattern masked
widely contrasting goal attainment across the seven offense types included in the survey. Only
two of the offense types individually displayed the “Middle” response pattern, where the greatest
number of judges reporting that a “Middle” number of guidelines cases met the statutory
mandate. The first was the fraud offense type with its true “Middle” response pattern for all the
responding judges. The second was the theft/larceny/embezzlement offense type, which always
fits this goal pattern for district judges.

However, for the other offense types, hidden in the combined data were response patterns
reflecting both “More” and “Fewer” data results.

For drug trafficking, the greatest number of both district and circuit judges reported that
“Fewer” drug trafficking offenses met the sentencing goals of fairness and just punishment. The
percentage for district court judges was between 39 and 42 percent, while the percentage for
circuit court judges was between 43 and 45 percent.

In contrast, for two other offense types — weapons trafficking and robbery — the greatest
number of both district and circuit judges reported that “More” cases in these offense types met
the sentencing goals of fairness and just punishment. The percentage for weapons trafficking for
all judges was between 37 and 43 percent, while the percentage for robbery for all judges was
between 41 and 44 percent.

It appears that in combining the data across all the seven offense types in the survey, the
mix of “More,” “Middle,” and “Fewer” trends across the offenses served to conceal the
underlying patterns. As a result, the combined data disguised the varied offense-specific results
for the goals of fairness and just punishment.

A note is made concerning immigration unlawful entry cases. For the goals of fairness
and just punishment, the unlawful entry offenses displayed response patterns that were nearly
horizontal (i.e., approximately equal levels of judge responses in the three response groupings).
As was discussed above regarding the unlawful entry offenses’ unique “V-shape” response
patterns for the goals of deterrence and protection of the public, this additional display of widely
dispersed judicial responses may also support the existence of a lack of judicial consensus on
sentencing issues involving immigration unlawful entry offenders.

4. Mandatory Minimum Statutory Provisions

Mandatory minimum statutory provisions are more common for some offense types than
for others. As such, the effect of mandatory minimum statutory provisions will be concentrated
among those affected offense types. For example, only 27.2 percent of all guidelines cases
sentenced in fiscal year 2001 were sentenced under mandatory minimum statutory provisions.
However, among drug offenders only, substantially over half (60.2%) of the convictions
involved mandatory minimum statutory provisions.
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It would be expected that those same offense types sentenced more frequently under
statutes with mandatory minimum statutory provisions would also be those offense types more
likely to experience any possible impact of mandatory minimum statutory provisions on
sentencing goals. This is in fact that the survey results showed: drug trafficking and weapons
trafficking offenses, the offenses most likely to be covered by mandatory minimum statutory
provisions, had noteworthy response patterns in the survey data.

» For drug trafficking responses, both district and circuit court judges responded in the
“More” grouping more frequently than in either of the other two response groupings.
The most frequent answer for both district and circuit court judges was that “More”
drug trafficking cases had statutory mandatory minimum provisions that affected the
guidelines’ ability to impose sentences meeting the statutory purposes of sentencing

* Additionally, the response pattern for weapons trafficking offenses was noteworthy.
Compared to the other offense types, a greater number of district and circuit court
judges responded that weapons trafficking cases had statutory mandatory minimum
provisions that affected the guidelines’ ability to impose sentences meeting the
statutory purposes of sentencing

The remaining five offense types studied in the survey had an overwhelming majority of
district and circuit court judge responses in the “Fewer” category. These five offense types were
fraud, theft/larceny/embezzlement, robbery, alien smuggling, and immigration unlawful entry. A
large majority of 60 percent of all responding judges (and even higher to 70 percent of district
court judges) reported that “Fewer” cases in these offense types had statutory mandatory
minimum provisions that affected the guidelines’ ability to impose sentences meeting the
statutory purposes of sentencing.

These data also suggest that responding judges were more concerned with mandatory
minimum statutory effects on drug trafficking cases (compared to other offense types). Roughly
one-third more district court judges provided answers to the drug trafficking portion of this
question than to the portions of this question addressing other offense types.

B. Sentence Determination Issues

1. Alternative Confinement Sentencing Options

The vast majority of responding judges were positive about the availability of alternatives
to incarceration and did not want to see this availability reduced. While a “No Change” response
was common and often most frequently given (typically 40% to 70% of judges providing this
answer across offense types), the survey data highlighted certain types of offenses for which
responding judges desired greater availability of alternatives to straight incarceration.

In sentencing drug trafficking offenders, more than half of responding district court
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judges (and a somewhat smaller proportion of responding circuit court judges) believed that the
purposes of sentencing would be promoted if there were greater access to straight probation,
probation-plus-confinement, or “split” sentencing options.

Slightly more than 40 percent of both responding district and circuit court judges also
would like greater availability of sentencing options (particularly probation-plus-confinement or
“split” sentences) for theft/larceny/embezzlement and fraud offenses.

2. Offender Characteristics

Both district and circuit court judges reported the desire for more emphasis to be placed
on pertinent offender characteristics. More than half of all judges would like to see more
emphasis at sentencing placed on an offender’s mental condition or the offender’s family ties
and responsibilities. Additionally, more than half of responding district court judges wanted
more emphasis placed on offender age at sentencing. More than 40 percent of all responding
judges also would like to see the following characteristics made more relevant at sentencing:
emotional condition, employment record, public service (including military), and prior good
works. More than 40 percent of responding district court judges also desired greater guideline
emphasis on several other offender characteristics: physical condition, drug or alcohol
dependence/abuse, and role in the offense.

3. Neutrality

Most responding judges (approximately 90%) agreed that the guidelines “Almost
Always” maintained neutrality regarding the offender's religion or creed. Overall, the
responding district court judges reported somewhat higher neutrality levels for all characteristics,
with a large district court judge majority (74%-79%) also citing “Almost Always” neutrality
with respect to national origin, ethnicity, or gender. Fewer district and circuit court judges (but
still more than half) believed that there was “Almost Always” neutrality with regard to offender
race (62%-68%) and socioeconomic status (54%-60%).

Looking at the findings from a different perspective, however, these data reveal that a
large minority of responding judges believed that neutrality was maintained only “Rarely” or
“Sometimes” in all categories, with these percentages reaching as high as 20 percent for
socioeconomic status and race.

4. Judicial Factor Disparity
There were relatively low levels of “Almost Always” responses with respect to the

avoidance of unwarranted disparity among factors in the judicial system (such as district, circuit,
or judge). Substantially less than 30 percent of all responding judges reported that the

ES-6: Executive Summary



guidelines “Almost Always” avoided unwarranted disparity with respect to the sentencing
circuit, district, or judge. Further, roughly one-quarter (i.e., one out of four) of judges said that
unwarranted disparity was only avoided “Rarely” or “Sometimes.”

5. Respect for the Law

More than half of responding circuit court judges believed that the guidelines increased
respect for the law among victims of crime and members of the general public. Responding
district court judges were more likely to believe that the guidelines had no impact on respect for
the law for these groups.

Regarding the topic of respect for the law among federal offenders, the most common
response (approximately 45%) between both district and circuit court judge respondents was that
the sentencing guidelines had no change on the offender’s respect for the law.

6. Overall Guideline Achievement

When judges were asked to provide a general rating of the federal sentencing guidelines’
achievements in furthering the purposes of sentencing, the following response distribution was
obtained:

» approximately 40 percent of judges reported higher achievement
(38.4% of responding district court judges and 41.7% of responding circuit court
judges).

« approximately 38 percent of judges reported middle achievement
(38.6% of responding district court judges and 37.5% of responding circuit court
judges), and

» approximately 22 percent of judges reported lower achievement
(22.9% of responding district court judges and 20.8% of responding circuit court
judges).
C. Challenges for the Commission
This Executive Summary, and the Final Report it accompanies, describe the results of the
Commission’s Survey of Article III Judges on the Federal Sentencing Guidelines. Some results
bring positive news to the Commission, but in other areas the survey findings indicate that there

is great room for improvement.

This report is one means of measuring the degree to which the guidelines are perceived to
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achieve the purposes of sentencing as set forth in the Sentencing Reform Act of 1984. All input
helps to focus on where and how to move forward, whether the changes are adjustments to
specific guideline provisions, or examinations of the sentencing principles on which the
guidelines rest. The goal is to use these and other measures to steer the Commission toward the
goal of achieving a sentencing system that meets the Congressionally mandated purposes of
sentencing.
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CHAPTER I
INTRODUCTION AND METHODOLOGY

The approaching fifteen-year anniversary of the federal sentencing guidelines brings an
opportunity to reflect on the work produced by the United States Sentencing Commission and
the effect of the guidelines on the criminal justice system. For this reason, the Commission
undertook a survey to measure, from the judges’ perspectives, how the federal guidelines have
responded to the goals Congress set forth for them in the Sentencing Reform Act of 1984.'

A. Survey Topics
The questionnaire solicited information in two topic areas.

The first area focused on the statutory language of the Act. The questionnaires asked the
judges (based on their experiences in the past two years) to rate how often the guideline
sentences met the goals cited in the Act. The ratings were obtained for two levels of specificity:
(1) overall (for the judges’ entire caseload), and (2) individually for each of the most frequently
occurring guideline offense types.

The congressional goals for the sentencing guidelines appear in several statutory
locations and include:

» the need for the sentence imposed—

— to reflect the seriousness of the offense, to promote respect for the law,
and to provide just punishment for the offense;

— to afford adequate deterrence to criminal conduct;

— to protect the public from further crimes of the defendant; and

— to provide the defendant with needed educational or vocational training,
medical care, or other correctional treatment in the most effective manner.”

» the need to avoid unwarranted sentence disparities among defendants with similar
records who have been found guilty of similar conduct.?

1Chapter II of the Comprehensive Crime Control Act of 1984, Pub.L. 98-473, October 12, 1984
(hereinafter, “The Act”).

218 U.S.C. § 3553(a)(2).
18 U.S.C. § 3553(a)(6).
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+ the provision of certainty and fairness in meeting the purposes of sentencing,
avoiding unwarranted sentencing disparities among defendants with similar
records who have been found guilty of similar criminal conduct while
maintaining sufficient flexibility to provide individualized sentences when
warranted by mitigating or aggravating factors not taken into account in the
establishment of general sentencing practices.*

The second area of the survey focused on the operation of the guidelines within the
context of the purposes of sentencing. Topics included judicial assessments of whether the
guidelines:

» required modification regarding the availability of probation, fine, or
imprisonment sentences.’

* maintained neutrality as to the race, sex, national origin, creed, and
socioeconomic status of offenders.®

« provided appropriate emphasis on other characteristics of the offender.’

Additionally, the judges had several opportunities in the survey instrument to cite
challenges they believed the guidelines face now and in the future and to provide any
commentary back to the Commissioners.

Reproductions of the district court and circuit court judge survey instruments appear in
Appendices A and C, respectively.

B. Survey Methodology

The individual questions were comparable for district court and circuit court judges, with
only minimal wording revisions reflecting their differing sentencing tasks and experiences. A
copy of the survey instrument was mailed to each district and circuit court judge in early January
2002, with a requested return date by the end of that month. The mailing was anonymous so that
the identity of any judge would not be known to the Commission, although space was provided
for a judge to provide voluntarily his/her name and district/circuit. At the end of January 2002,
reminder postcards were sent. As the survey was anonymous and thus the status of an individual

428 U.S.C § 991(b)(1)(B).
328 U.S.C. § 994(d).

628 U.S.C § 994(d),(e).
728 U.S.C. § 994(a)(1)(A).

[-2: Introduction and Methodology



judge’s response was not known, the reminder postcards were sent to all judges. The cards
requested return of the survey if the judge had not yet mailed it back the Commission.

C. Response Rate

The table below presents the survey response rates for district and circuit survey

instruments. Response rates were higher for district court judges (51.8%) compared to circuit
court judges (33.9%).

Exhibit I-1
Response Rates:
2002 Sentencing Commission Survey of Federal Judges

District Court Circuit Court
Judges Judges

Surveys mailed to judges 915 245
Surveys returned from judges 478 84

With at least one question response 466 76

With comment/letter or judge name only 8 7

Survey returned completely blank: 4 1
Response rate 51.8%* 33.9%’

D. Analysis Issues and Techniques

The following sections describe the procedures and techniques used in the analysis of the
survey data.

1. Choice of offense types for detailed analysis.
While each question asked the judge to respond for his/her entire caseload, several

questionnaire items also asked the judge to provide detail on specific offense categories. In total,
seven offense types were targeted for the judge’s individual consideration. These seven offense

$(466+8)/915=51.80%.

%(76+7)/245=33.88%.
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types were those most frequently applied nationally under the guidelines in fiscal year 2000 (the
most recently completed data year at the time of the survey). The most frequent guideline
offense types in that year were:

* drug trafficking (41.1%),

* immigration unlawful entry (10.8%),

* fraud (10.5%),

* weapons trafficking (5.9%),

 theft, larceny, and embezzlement (5.7%),
+ alien smuggling (3.5%), and

* robbery (2.9%).

2. The Six-Point “Few Cases” to “Almost All Cases” Response Scale.

Questions 1 through Question 10 of the survey instrument asked each judge to estimate
the proportion of his/her caseload for which a cited goal of sentencing was met. For example in
Question 10, a district court judge was asked, using the six-level scale illustrated below, how
often the judge’s guideline cases were provided just punishment.

10. Considering cases that you have sentenced [during the past two years],
how often did the guideline sentences provide just punishment?
(18 U.S.C. § 3553(a)(2)(A))

(1) For all of your sentencings:
Few Almost All
Cases Cases

® @ &) @ ® ®

Please mark the appropriate
number on the scale

For example, if a judge overall believed that “Almost All” of his/her cases in the past two
years were provided just punishment under the guidelines, then that judge would mark response
category “6.”

Comparing survey results across six categories for multiple questionnaire items is a
conceptual challenge, requiring an abundance of information to be integrated and contemplated
at one time. However, analysis is simplified by aggregating the many response categories into
summary statistics. The summary data both assist in the understanding of the survey responses
and invite straightforward comparisons across questions.

The strategy used for this analysis divides the response categories into three groups.
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* A category of “More” combines responses of “5” and “6.” Judges who
recorded a response of “5” or “6” believed that more of the sentences they
imposed under the guidelines met the just punishment mandate under
18 U.S.C. § 3553(a)(2)(A).

* A category of “Middle” combines responses of “3” and “4.” Judges who
recorded a response of “3” or “4” believed that while some of their cases

sentenced under the guidelines met the just punishment mandate under
18 U.S.C. § 3553(a)(2)(A), many others did not.

* A category of “Fewer” combines responses of “1” and “2.” Judges who
recorded a response of “1” or “2” believed that only a small number of the
sentences they imposed under the guidelines met the just punishment
mandate under 18 U.S.C. § 3553(a)(2)(A).

3. Interpretation of the “Three Category”
Distribution of Responses 100

Ideal
Outcome

The ideal positive response outcome for an
evaluation of guideline performance would be for 100
percent of judges to provide the most positive 2
responses (“5” or “6”). This would signify that , : :
almost every case sentence was consistent with the ngg “g‘,‘f)'e “(“;’2‘)’
statutory directives. The graph on the right ALL judges respond
demonstrates the shape of this “ideal outcome,” with in the HIGHER (“More”)
all judges selecting responses “5” and “6” in the categories (sor6)
“More” category.

Percent

L

This “ideal outcome,” however cannot be expected for the multidimensional “real world”

process. The actual patterns of responses for Question 1 through Question 10 fell into three
categories.
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* The “More” bar: judge responses were concentrated in response  _ Morg

categories “5” or “6,” meaning the largest grouping of judges §
believed that “More” of their guideline sentences met the A,
associated statutory sentencing goal. Fewer | Middle  More

a12) 3.4) (5,6)

* The “Middle” bar: judge responses were concentrated in wr «pMiddle”
response categories “3” or “4,” meaning the largest grouping of
judges believed that a “Middle” number of their guideline
sentences met the associated statutory sentencing goal.

Fewer Middle More
1,2) 34) (5,6)

* The “Fewer” bar: : judge responses were concentrated in
response categories “1” or “2,” meaning the largest grouping of
judges believed that “Fewer” of their guideline sentences met
the associated statutory sentencing goal.

“Fewer”

Percent

Fewer Middle More
1,2) 3.4) (5,6)

4. The “No Change” vs. “Change Desired” Scale.

Items like survey questions 11 and 12 asked each judge to report whether current
guideline practices should be extended or limited or to indicate whether no change was needed.
The analysis uses horizontal bar graphs to display the relative response frequencies for “change’
and “no change” opinions and thus illustrate the central tendencies of judicial opinions.

b

The examples in the sample horizontal bar chart of Exhibit I-2 demonstrate how the data
are to be interpreted. Imagine that each judge was given two questions asking whether “Factor
A” and “Factor B” should be more or less available for guideline sentencing determination, or
whether the judge believed that no change in availability was required.

For the h}.lpptheti_cal_results Sample HoriZ(];:l);}tl:Elt];jr Chart Data:
of Factor A, Exhibit I-2 indicates “Should These Factors Be More or Less Available in Sentencing”?
that most judges (approximately Less
70%) responded that Factor A should Available
be more available for guideline ¥ ) . No v

. LS actor A IOTEENEHEE Change
sentencing determination. A smaller
percentage (roughly 25%) believed Avlgﬁii)le
no change regarding Factor A >
availability was needed. A small Factor B QIOYPNEIEIIEEE No Change
minority of judges believed that ‘ : : ‘
Factor A should be less available for 0% 25% 50% 75% 100%

guideline sentencing determination.

Source: U.S. Sentencing Commission, A Survey of Article 111 Judges on the Federal Sentencing Guidelines, June 2002.

In contrast, hypothetical Factor B in Exhibit I-2 shows a different distribution of
opinions. Holding apart the small percent of judges who believed that Factor B should be less
available in guideline sentencing determination, the remaining judges were split nearly equally

I-6: Introduction and Methodology



between believing that no change in Factor B availability was needed, and that Factor B should
be more available in the guideline sentencing process.

S. Interpretation of District vs. Circuit Court Judge Responses

The survey questions were standardized, with question phrases altered only to reflect the
differing judicial task of district compared to circuit court judges. However, judges come from
varied backgrounds and experiences. These variations are important to consider in the analysis
of the survey findings. Three specific issues are described below.

The first issue highlights the caseload composition and characteristics that vary across
the districts. The cases that a specific judge encounters depend upon both the types of crime in
the district and the likelihood of prosecution for those types of crime. Under the assumption that
a given mandated goal of sentencing is either harder, or easier, to meet, depending upon the
offense itself, then the likelihood of perceiving “more” or “fewer” cases meeting a sentencing
goal is correlated with the types and frequency of crime caseload the judge experiences.

For example, compare the statistics for the three illustrative districts in Exhibit I-3 at
the top of the next page. The differences among these three district caseloads are striking. Note
that district court judges in the Southern District of California rarely encounter weapons
trafficking offenses, while in the Eastern District of Pennsylvania on average one of every six
offenders is sentenced for a weapons trafficking offense. Additionally, note that district court
judges in the Southern District of New York are sentencing fraud cases at three times the rate
(one of every four cases) of district court judges in the Southern District of California (one of
every twelve cases).

To appreciate the impact of caseload, assume hypothetically that the guidelines
intrinsically have a more difficult task meeting a specific sentencing goal among (for example)
fraud cases. In this situation, a judge from the Southern District of New York not only will be
more familiar with all facets of all fraud offense guideline problems but would also see the
problem as more prevalent. Recall that the survey instructions asked district court judges to
respond considering “sentences you have personally imposed during the past two years.” Thus,
the cases comprising an individual judge’s caseload themselves will reflect upon the survey
responses of that individual judge.
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Exhibit I-3
Comparison of Key Caseload Characteristics
in Three Illustrative Districts"
Judicial District

Southern Southern New Eastern

California York Pennsylvania
Number of cases 4,215 1,418 908
% Hispanic Offenders 78.4 43.4 21.3
% Drug Trafticking 41.9 36.6 38.6
% Fraud 8.4 24.5 16.7
% Immigration 43.6 8.2 4.1
% Weapons Trafficking 0.2 5.6 16.8
% Within Guideline Range 41.3 69.1 52.3

The second issue involving the interpretation of district and circuit court judge responses
involves the difference in the judicial task for these two types of judges. While district court
judges sentence cases from the specific district, circuit court judges hear appeals on cases from
all districts in the circuit. Additionally, circuit court judges hear only cases that are appealed by
either the defendant or, less commonly, the prosecution. In fiscal year 2001, a national total of
slightly more than 4,200 sentencing appeals were decided, with many of those decisions being
appealed for sentencings prior to fiscal year 2001. In contrast, during fiscal year 2001 district
court judges sentenced almost 60,000 defendants under the guidelines.

Recall that circuit court judges were asked in the survey to consider “cases you have
personally heard on appeal during the past two years.” In evaluating the survey’s results, note
that appeal cases are an unknown sample that perhaps do not represent the entire guideline
caseload. Further, the information presented here underscores the fact that the caseload of circuit
court judges is distinct from that of district court judges in general, and distinct even from
district court judges in the same circuit.

A third issue in the comparison of district and circuit court judge survey responses is the

"United States Sentencing Commission, 2001 Sourcebook of Federal Sentencing Statistics, Appendix B
“Selected Sentencing Statistics by District,” http:/www.ussc.gov/ANNRPT/2001/SBTOCO01.htm.
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questionnaire response rate. For a mail survey with anonymous questionnaire follow-up, the
district court judge response rate (51.8 percent) is expected. However, any analysis must
recognize that only half of the district court judges provided input for the survey results.
Because the survey was anonymous, it is not possible to analyze whether certain types of
respondents (e.g., those in different geographical locations) were less likely to respond.

This problem is magnified even more for the circuit court judges and their response rate
(33.9 percent). Again, due the anonymous nature of the survey, it is not possible to analyze
whether certain types of respondents (e.g., those in different geographical locations) were less
likely to respond.

6. Appendices with All Raw Frequency Counts and Percentages.

The detailed numeric data from all survey responses are provided in Appendix B (for
district court judges) and Appendix D (for circuit court judges). For clarity, data values
generally are not reported on the graphic exhibits of Chapter II and Chapter III, but the
corresponding numbers are located easily in the appropriate Appendix B and D tables.
References to the questionnaire survey numbers appear in the text, tables, and charts.

E. Organization of the Report

The remainder of this report is organized into three sections. Chapter II describes the
results from district court judge survey responses. Chapter III cites results from circuit court
judge survey responses.

Note that for simplicity and brevity, the word “responding” is not always included in the
discussion of the survey findings. However, all survey data results reported are based solely on
those judges who responded to the survey by recording their answers and returning the survey
instrument to the Commission. While these results reflect the beliefs of the survey respondents,
it is not known whether the non-responding judges hold comparable or contrasting views.

I-9: Introduction and Methodology



CHAPTER II
DISTRICT COURT JUDGE SURVEY RESPONSES

The results of the district court judge survey are organized into three sections in this
chapter. The first section examines questions from the first half of the survey, covering the
specific statutory goals of sentencing. The second section reports on questions from the second
half of the survey addressing the process of sentence determination. The third section of this
chapter examines the district court judges’ summary guideline assessment and their responses to
open-ended questions regarding the challenges foreseen in the implementation of the statutory
purposes of sentencing.

A. District Court Judges’ Results: Statutory Goals of Sentencing

The survey contained nine specific questions concerning the guidelines’ statutory
mandates. These mandates are listed in Section A of Chapter I. The analysis organizes the
district court judges’ responses into one of three analytical categories. The categories reflect the
beliefs of the judges regarding how often sentences under the guidelines met a sentencing goal.
The three groupings are: “More,” “Middle,” and “Fewer.”' These three groupings are
characterized by three distinct bars in the analysis graphs.

The “More” bar: District court judge responses were concentrated .,
in the right-most (“More”) response bar. (See the example to the right). w

The graph indicates that among the three categories, the greatest number of @
responding judges reported that “More” of their sentences met the specified »

sentencing goal. Femer Midde  More
The “Middle” bar: District court judge responses were concentrated

in the center (“Middle”) response bar. (See the example to the right.) The " ‘

graph indicates that among the three categories, the greatest number of

responding judges reported that a “Middle” number of their sentences met »

the specified sentencing goal. " kewer | Middle  More

1,2) G4 (5,6)

The “Fewer” bar: District court judge responses were concentrated
in the left-most (“Fewer”) response bar. (See the example to the right.) The
graph indicates that among the three categories, the greatest number of @
responding judges reported that “Fewer” of their sentences met the specified
sentencing goal. o

Fewer Middle More
1,2) G4 (5,6)

'See the discussion of the “More,” “Middle,” and “Fewer” distributions on pages I-4 through I-6.



Exhibit II-1, below, organizes the nine sentencing goals of the survey into the analysis
groupings of “More,” “Middle,” and “Fewer.” Each of the next three sections in this chapter
examines the district court judges’ responses in detail, starting with the “More” category and
followed by the “Middle” and “Fewer” categories.

Exhibit II-1
District Court Judges’ Opinions on Whether Guidelines Met Sentencing Goals

“More” “Middle” “Fewer”
(A majority of judges reported that (Most responding judges reported that (Most responding judges reported that
most of their cases a “middle” number of cases few of their cases
met the specified sentencing goal) met the specified sentencing goal) met the specified sentencing goal)

a. provide e provide fairness in meeting the ~ * provide defendants with needed
punishment purposes of sentencing educational or vocational
levels that reflect (28 U.S.C. § 991(b)(1)(B)) training, medical care, or other
the seriousness correctional treatment in the
of the offense most effective manner where

(18 U.S.C. § 3553(a)(2)(A)) rehabilitation is appropriate

(18 U.S.C. § 3553(a)(2)(B))

+ afford adequate deterrence to  * provide just punishment  maintain sufficient flexibility to
criminal conduct (18 U.S.C. § 3553(a)(2)(B)) permit individualized sentences
(18 U.S.C. § 3553(a)(2)(B)) when warranted by mitigating

or aggravating factors not taken
into account in the
establishment of general

sentencing practices
(28 U.S.C. § 991(b)(1)(B))

* protect the public from further

crimes of the defendant
(18 U.S.C. § 3553(a)(2)(C))

* avoid unwarranted sentence
disparities among defendants
with similar records who have
been found guilty of similar

conduct
(18 U.S.C. § 3553(a)(6),
28 U.S.C. § 991(b)(1)(B))

* provide certainty in meeting the

purposes of sentencing
(28 U.S.C. § 991(b)(1)(B))




Exhibit II-2: District Court Judges
Sentencing Goals with “More” Achievement

100

3. Adequate
deterrence

1. Punishment levels

reflect seriousness
524

61.5

Percent

27.7

Fewer Middle More Fewer Middle More
1,2) (3.4) (5,6) 1,2) 34 (5,6)

100 100

6. Avoid unwarranted
sentencing disparity
52.8

4. Protect the public

from further crimes
54.8

7. Provide certainty

80 80

60 60 55.0

40 40

20 20

0
Fewer Middle More Fewer Middle More Fewer Middle More

1,2) 34 (5,6) 1,2) 34 (5,6) 1,2) 34 (5,6)

0

Source: U.S. Sentencing Commission, A Survey of Article I1I Judges on the Federal Sentencing Guidelines, June 2002.

1. District Court Judges: Sentencing Goals in the “More” Analysis Grouping

Exhibit I1-2 presents the five goals with respect to which, in the opinions of the majority
of responding district court judges, “More” of their sentences met the specified sentencing goal.
These goals were:

» provide punishment levels that reflect the seriousness of the offense
(18 U.S.C. § 3553(a)(2)(A)),

« afford adequate deterrence to criminal conduct (18 U.S.C. § 3553(a)(2)(B)),

» protect the public from further crimes of the defendant
(18 U.S.C. § 3553(a)(2)(C)),

+ avoid unwarranted sentence disparities among defendants with similar
records who have been found guilty of similar conduct (18 U.S.C. § 3553(a)(6),
28 U.S.C. § 991(b)(1)(B)), and

» provide certainty in meeting the purposes of sentencing
(28 U.S.C. § 991(b)(1)(B)).

The district judge survey responses for each of these five sentencing goals are discussed
in sequence in the five subsequent sections of this chapter.



District Court Judges: Sentencing Goals in the “More” Analysis Grouping
Punishment Levels Reflect Offense Seriousness

Wording of survey question:

Considering cases that you have sentenced [during the past two years], how often did
the guideline sentences provide punishment levels that reflect the seriousness of the
offense? (Survey Question Number 1)

“All cases” responses.
Greater than half (52.4%) of the
responding district court judges
believed that “More” of their
guideline sentences provided
punishment levels reflecting the
seriousness of the offense. Roughly
one of every ten (9.2%) responding
district court judges reported that
“Fewer” of their sentences reflected
offense seriousness.

Offense type responses.
When the responses for each offense
type were examined individually,
some variation was observed.

» Two offense types, marked as drug trafficking
and immigration unlawful entry on the graph
to the right, also were consistent with the
“More” response grouping. However, a
smaller percentage of the responding district
court judges selected the “More” grouping for 107
these offense types, and a larger percentage
selected the “Fewer” grouping.

* Another two offenses types — fraud and theft/
larceny/embezzlement — had a distinctly
contrasting response pattern: district court s '

Exhibit I1I-3: District Court Judges - Question la

How often did the guideline sentences provide punishment levels

Percent

Source: U.S. Sentencing Commi

that reflect the seriousness of the offense?

52.4%

38.4%

9.2%

judges were more likely to select the

“Middle” response grouping. This is one of 30|
several sentencing goals where judges’

opinions about fraud and

theft/larceny/embezzlement differed from Fewer

Fewer Middle More
ission, A Survey of Article Il Judges on the Federal Sentencing Guidelines, June 2002.
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Source: U.S, Sentencing Commission, A Survey of Article 11l Judges on the Federal Sentencing Guidelines, June 2002
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Exhibit I1-4 provides additional
detail on judicial beliefs concerning
punishment levels and offense
seriousness. When responding district
court judges reported that sentences
did not reflect offense seriousness, a
follow-up question asked whether this
was because the punishment levels
were less than appropriate, greater
than appropriate, or sometimes greater
and sometimes less than appropriate.

The responses are grouped into
two classes: those with a majority
response and those without a majority
response. A majority response is one

Exhibit I1-4: District Court Judges - Questionlb
When guideline punishment levels do not reflect the seriousness
of the crime, was it because the punishment was generally
less than appropriate, greater than appropriate,
or sometimes greater/sometimes less?
- Greater Sometimes Less
Drug Trafficking

Weapon Trafficking

Alien Smuggling

l

0 10 20 30 40 50 60 70 80 92 100
Percent

nission, A Survey of Article Il Judges on the Federal Sentencing Guidelines, June 2002,

Unlawful Entry|

Source: U.S. Sentencing Comn

in which more than half the judges agreed on an answer.

Four offense types fell into the majority response class, with two having greater than
appropriate and two having less than appropriate responses.

« For drug trafficking (73.7%) and immigration unlawful entry (56.0),” more than half of
district court judge respondents reported that imposed sentences were greater than

appropriate.

+ For fraud (63.1%) and theft/larceny/embezzlement offenses (56.6%),® more than half
the district court judge respondents reported that guideline sentences were less than

appropriate.

Each of the three remaining offense types lacked a majority response.

» For weapons trafficking offenses, the largest response grouping (42.1%) reported that
sentences were greater than appropriate.

» For robbery (44.7%) and alien smuggling (36.9%) offenses, the most frequently
chosen district court judge response was that the sentences were sometimes greater
and sometimes less than appropriate.

The Commission’s amendments to §2L1.2 (Unlawful Entry and Remaining), effective November 1, 2001,
may have since addressed some of the concerns underlying these responses.

3The Commission’s amendments to §2B1.1 (Theft, Embezzlement, Theft of Stolen Property, Property
Destruction, and Offenses involving Fraud or Deceit), effective November 1, 2001, may have since addressed some

of the concerns underlying these responses.



District Court Judges: Sentencing Goals in the “More” Analysis Grouping
Deterrence to Criminal Conduct

Wording of survey question:
Considering cases that you have sentenced [during the past two years], how often did

the guideline sentences afford adequate deterrence to criminal conduct?
(Survey Question Number 3)

“All cases” responses. Exhibit Exhibit II-5: District Court Judges — Question 3
11-5 indicates that more than six of every How often did the guideline sentences afford adequate
. . deterrence to criminal conduct?
ten (61.5%) responding district court
judges reported that, overall, “More” of

their guideline sentences provided ] 61.5%
adequate deterrence of criminal conduct. %7
This was the largest percentage of z 97
responding district court judges in the 5 40
“More” category for any surveyed goal. 30+ 27.7%
20
Offense type responses. The 101 108%
graphs below and to the right show 0
reactions to this sentencing goal by Fewer Middle More

offense types. The data for the offense
types generally follow the “More”

Source: U.S. Sentencing Commission, A Survey of Article IIT Judges on the Federal Sentencing Guidelines, June 2002.

pattern of the “all cases” data of Exhibit II-5, with 2
attention called to two specific offense types. ey
540 A
* Drug trafficking: The first graph shows that "
more than two-thirds (67.5%) of responding 2
district court judges believed that drug 1::’
trafficking sentences provided deterrence for Fewr  Midde  More
“More” drug cases. This strong drug
trafficking result appears to drive the results
in Exhibit II-5. ™
60 - le;l;::ful A
* Immigration unlawful entry offenses: The i jz '
second graph reveals a dichotomy in these " e
answers. While the responding district court | N
judges also were most likely (44.9%) to select ‘Z’

the “More” groupings over the other two
response groupings, their second most likely
(32.9%) response was that “Fewer” sentences
were provided adequate deterrence. These results provided a contrasting concentration
of district court judge responses in the opposing “More” and “Fewer” response
groupings for this offense type.

Fewer Middle More



District Court Judges: Sentencing Goals in the “More” Analysis Grouping

Protection of the Public

Wording of survey question:

(Survey Question Number 4)

Considering cases that you have sentenced [during the past two years], how often did
the guideline sentences protect the public from further crimes of the defendant?

“All cases” responses. A
majority (54.8%) of responding district
court judges reported that “More” of

Exhibit I1-6: District Court Judges — Question 4

How often did the Guideline sentences protect the public

from further crimes of the defendant?

71%

54.8%

38.1%

their guideline sentences protected the 70
public from further crimes of the 60
defendant. The data of Exhibit I1-6 .
illustrates the distribution of district ?§ |
court judge responses. & 3
Offense type responses. The 201
graphs below and to the right shows the 10
distribution responses for the given 0

offense types.

Fewer

Middle More

Source: U.S. Sentencing Commission, A Survey of Article 111 Judges on the Federal Sentencing Guidelines, June 2002

» Compared to the other offense
types, drug trafficking and weapons
trafficking offenses had greater numbers of
responding judges reporting that “More” of
these sentence provided protection to the
public. These two offense types appear to
drive the overall response to this question.

* Responses for immigration unlawful entry
cases again show an anomalous pattern: the
largest number of responding district court
judges selected the “More” grouping over the
other two groupings, but their second most
frequent response was that “Fewer” sentences
provided adequate protection. The difference
between the “More” and “Fewer” response
groupings was only five percentage points.
This dichotomy of responses also — i.e., the
contrasting concentration of judge responses
in the opposing “More” and “Fewer”
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70 -
60
50 -
40 4
30 4
20 -
10 |

Drug Trafficking~ < -

Weapons Trafficking— - = =

T T
Fewer Middle More

ssion, A Survey of Aticl 1 Judges n the Federal Sentencing Gudlins,June 2002
Unlawful
Entry
! "
]
! T
g
X
¥
| ]
T T
Fewer Middle More

response groupings categories — also appeared for the goal of adequate deterrence.




District Court Judges: Sentencing Goals in the “More” Analysis Grouping
Avoiding Unwarranted Disparities — Similar Records and Similar Conduct

Wording of survey question:
Considering cases that you have sentenced [during the past two years], how often did
the guideline sentences avoid unwarranted sentence disparities among defendants with

similar records who have been found guilty of similar conduct?
(Survey Question Number 6)

: 4
Two different statutes™ related Exhibit II-7: District Court Judges - Question 6

to the guidelines state that the How often did the guideline sentences avoid unwarranted
guideline sentences must avoid sentencing disparities among defendants with similar records
unwarranted sentencing disparity who have been found guilty of similar conduct?
among defendants with similar records
who have been found guilty of similar "
g 9]

“All cases” responses. E a0
Exhibit I1-7 indicates that more than 30 28.9%
half (52.8%) of responding district 2 18.3%
court judges reported that unwarranted PR B
disparities were being avoided by 0

“More” of their sentences. Even given
this majority response of “More,” still
a notable proportion of judges — nearly
two of every ten (18.3%) responding district court judges — reported that “Fewer” of their
guideline sentences were meeting the goal of avoiding unwarranted disparity among similar
cases found guilty of similar conduct.

Fewer Middle More

Source: U.S. Sentencing Commission, A Survey of Article I11 Judges on the Federal Sentencing Guidelines, June 2002.

Offense type responses. The graph to the right

indicates that all offense types had very similar response ™

patterns and mirrored the “More” distribution of Exhibit
II-7. The responding district court judges reported that o
“More” guideline sentences across offense types met the 30 | y
sentencing goal of avoiding unwarranted disparities 201 F

across defendants with similar records who have been

60 -
50 4 ¢

Percent

found gullty Of Slmllar COl’ldU.Ct. Fewer ‘ Middle ‘ More

Source: U.S. Sentencing Commission, A Survey of Artile I1l Judges on the Federal Sentencing Guidelines, June 2002

8 U.S.C. § 3553(a)(6), 28 U.S.C. § 991(b)(1)(B)



District Court Judges: Sentencing Goals in the “More” Analysis Grouping
Certainty in Meeting the Purposes of Sentencing

Wording of the survey question:

Considering cases that you have sentenced [during the past two years], how often did

the guideline sentences provide certainty in meeting the purposes of sentencing?
(Survey Question Number 7)

Exhibit II-8: District Court Judges — Question 7
How often did the guideline sentences provide certainty

.. in meeting the purposes of sentencing?
“All cases” responses. Similar

to the result above for the goal of
unwarranted disparity, Exhibit II-8
illustrates that more than half (55.0%)
of district court judges believed that
“More” of their imposed guideline
sentences provided certainty for the
offender.

70< ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

Percent

Offense type responses. The same pattern of 701

district judge response clustering in the “More” n 1

. . . 504 g
grouping held consistently across the offense types. The Pl '
graph on the lower right demonstrates that the - e
distributions for offense types almost completely overlap 0] g
each other. 10 b

0

Fewer Middle More




Exhibit I1-9: District Court Judges
Sentencing Goals with “Middle” Achievement

100 100 . .
8. Provide fairness 10. Provide just

.Y 80 punishment
g 60
S 42.8 “ 42.8 370
S 401 949 32.3 40 -
A~ - 203

20 20

o

Fewer Middle More Fewer Middle More
(1,2) 34) (5,6) (1,2) 34 (5,6)

Source: U.S. Sentencing Commission, A Survey of Article III Judges on the Federal Sentencing Guidelines, June 2002.

2. District Court Judges: Sentencing Goals in the “Middle” Analysis Grouping

Exhibit I1-9 above presents the two sentencing goals with respect to which, in the
opinions of the responding district court judges, a “Middle” number of the guideline sentences
met the congressional mandate. The graphs in the exhibit each indicate that the most frequently
reported response of the district court judges was the “Middle” analysis grouping.

The two sentencing goals in the “Middle” analysis grouping were:

+ provide fairness in meeting the purposes of sentencing
(28 U.S.C. § 991(b)(1)(B)), and

» provide just punishment (18 U.S.C. § 3553(a)(2)(B)).

Comparing the results for the purposes of fairness and just punishment, the proportions of
responding district court judges were similar. However, while “Middle” was the most frequently
occurring response for district court judges, it never received a majority of the responses. Both
“Middle” percentages for these two goals were approximately 43 percent of respondents. Also

in both cases, the second most frequently occurring response for the district court judges was the
“More” grouping.

The sections below examine the judge responses to the survey questions on these two
sentencing goals.

District Court Judges: Sentencing Goals in the “Middle” Analysis Grouping
Fairness in Meeting the Purposes of Sentencing



Wording of survey question:

Considering cases that you have sentenced [during the past two years], how often did
the guideline sentences provide fairness in meeting the purposes of sentencing?

(Survey Question Number 8)

“All cases” responses. The
greatest number (42.8%) of district
court judges responded that the
sentencing goal of fairness was met
only by a “Middle” number of all
guideline sentences combined.
However, the individual offense type
results highlight substantial variation
for this sentencing goal.

Offense type responses. Of
the seven offense types studied in the
survey, only two exhibited the
“Middle” response category
mirroring Exhibit II-10. The first
graph on the right shows that these
“Middle” offense types were fraud
and theft/larceny/ embezzlement.

There were two other offense response patterns.

Exhibit II-10: District Court Judges — Question 8
How often did the guideline sentences provide fairness
in meeting the purposes of sentencing?

70
- ﬂ] il
§ 42.8%
E 4(] [ DD PPPPPPPPPRIIIIIE PP
32.3%
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Fewer Middle More
Source: U.S. Sentencing Commission, A Survey of Article I1T Judges on the Federal Sentencing Guidelines, June 2002,
70 4
Theft
60
s /Fraud
’ v
50 7 s

Percent

* A “More” response pattern held for three
offense types: robbery, alien smuggling, and
weapons trafficking. Judges responded in the
“More” category more frequently than in
either of the other two categories.

» A “Fewer” response pattern held for drug

Percent

trafficking and immigration unlawful entry
(the bottom graph on the right). District court
judges responded in the “Fewer” grouping
more frequently than in either of the other two

response groupings.

Note that for the immigration unlawful entry

offenses, the three groupings had nearly equal response

Percent

levels, suggesting incongruent judicial beliefs about how
sentencing goals are met for unlawful entry cases.
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urce: U.S. Sentencing Commission, A Survey of Artcle 11l Judges on the Federal Sentencing Guidelines, June 2002



District Court Judges: Sentencing Goals in the “Middle” Analysis Grouping
Just Punishment

Wording of survey question:
Considering cases that you have sentenced [during the past two years], how often did
the guideline sentences provide just punishment? Survey Question Number 10)

Exhibit II-11: District Court Judges — Question 10

How often did guideline sentences provide just punishment?
(13 2
All cases” responses.

Exhibit I1-11 shows that 42.8 percent of
responding district court judges agreed 701
that the sentencing goal of just
punishment was met only by a “Middle”
number of guideline sentences.

42.8%

Percent

$es2¢8

37.0%

Offense type responses. Masked
by the generalized data of Exhibit I1-11,
the individual offense types had response
patterns that widely varied.

20.2%

]

Fewer Middle More

Source: U.S. Sentencing Commission, A Survey of Article 111 Judges on the Federal Sentencing Guidelines, June 2002.

* The “Middle” response pattern

held only for two offense n _ heft
types: fraud and theft/larceny/ embezzlement. 2 o7 - Fraud
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Exhibit I1-12: District Court Judges
Sentencing Goals with “Fewer” Achievement

100 . 100 TR . .
5. Effective 9. Flexibility to indi-
80 rehabilitation 80 vidualize sentences
= O 412 6071 45,1
Zé, 40 31.1 277 m 30.6 54
A 20 20
Fewer Middle More Fewer Middle More
1,2) 34 (5,6) 1,2) 34) (5,6)

Source: U.S. Sentencing Commission, A Survey of Article III Judges on the Federal Sentencing Guidelines, June 2002.

2. District Court Judges: Sentencing Goals in the “Fewer” Analysis Grouping

Exhibit I1-12 presents data on the goals having a “Fewer” survey response distribution.
District court judges responding to the survey believed that overall, many guideline sentences
did not achieve their sentencing mandates for the goals of:

 providing defendants with needed educational or vocational training, medical
care, or other correctional treatment in the most effective manner where
rehabilitation is appropriate (18 U.S.C. § 3553(a)(2)(B)), and

* maintaining sufficient flexibility to permit individualized sentences when
warranted by mitigating or aggravating factors not taken into account in the
establishment of general sentencing practices (28 U.S.C. § 991(b)(1)(B)).

The two sentencing goals cited above received the most critical judicial rankings among
the survey results. The sections below describe the district court judges’ beliefs about these
sentencing goals.



District Court Judges: Sentencing Goals in the “Fewer” Analysis Grouping
Provide Needed Training, Care, or Treatment

Wording of survey question:

Considering cases that you have sentenced [during the past two years], how often did
the guideline sentences, where rehabilitation was appropriate, provide defendants with
needed educational or vocational training, medical care, or other correctional
treatment in the most effective manner? (Survey Question Number 5)

“All cases” responses. The Ex.hibit II-13:.Dist.rict Court Judges — Question 5 o
" s . .y - How often did the guideline sentences [where rehabilitation
Fewer” response category in Exhibit

was appropriate] provide educational or vocational training,

II-13 depicts that 41.2 percent of medical care, or other correctional treatment in the most
district court judge respondents effective manner?
reported that “Fewer” cases needing 701
training, care, or treatment were 60
provided that rehabilitation under the . S0
guideline sentences. : 401 ML
= 31.1%
30 - 27.7%

Offense type responses. The 01

graph for the individual offense type
. 10
results appears on the lower right. The
0

concentration of responses in the
“Fewer” category held for all the
offense types studied in the survey.

Fewer Middle More

Source: U.S. Sentencing Commission, A Survey of Article I11 Judges on the Federal Sentencing Guidelines, June 2002

In particular, two offense types had an even more

pronounced percentage of responses in the “Fewer” ol Unlayful Entry

category. Responding district court judges reported that | s ‘ Alien, Smuggling
greater than half of their sentences for immigration faw /
unlawful entry offenders (56.8%) and alien smugglers 304 '

(50.9%) did not meet the sentencing goal of providing
effective training, care, or treatment.

Fewer Middle More

Source: US. Sentencing Commission, A Survey of Article Il Judges on the Federal Sentencing Guidelines, Junc 2002



District Court Judges: Sentencing Goals in the “Fewer” Analysis Grouping

Sufficient Flexibility to Permit Individualized Sentences

Wording of survey question:

Considering cases that you have sentenced [during the past two years], how often did
the guideline sentences maintain sufficient flexibility to permit individualized
sentences when warranted by mitigating or aggravating factors not taken into account
in the establishment of general sentencing practices? (Survey Question Number 9)

“All cases” responses. The
greatest number of responding district
court judges (45.0% ) reported that
“Fewer” cases met the sentencing goal
of maintaining flexibility to
individualize sentences. These results
are presented in Exhibit 11-14.

Offense type responses. The
graph on the lower right indicates little
variation among offense types in
district court judges’ responses for the
flexibility sentencing mandate.
However, for drug trafficking offenses,
there is a notably higher concentration
of district court judge responses in the

“Fewer” response category. Sixty percent (59.9%) of

How often did the guideline sentences maintain sufficient

Exhibit II-14: District Court Judges — Question 9

flexibility to permit individualized sentences when
warranted by mitigating or aggravating factors
not considered by guidelines?

Percent

45.0%

Source: U.S. Sentencing Com:

the responding district court judges reported that
“Fewer” of their drug trafficking guideline sentences
met the sentencing goal of flexibility to permit

individualized sentences when warranted by mitigating 201

or aggravating factors not taken into account in the
establishment of general sentencing practices.

Fewer

mission, A Survey of Article IIT Judge

Middle More

on the Federal Sentencing Guidelines, June 2002.
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4. Effect of Statutory Mandatory Minimum ™ % Weapons

Provisions on Sentencing Goals N H Tratfeging frefjetine
g 40 \‘ y
Wording of the survey question: " > L
Considering cases that you have sentenced [durii 2, B .
the guideline sentences involve minimum statutor 1
ability to impose sentences that reflect the statutc ’ Fowr | Mide More
(Survey Question Number 2)

Exhibit II-15: District Court Judges - Question 2

While mandatory minimum How often did the guideline sentences involve minimum
statutory provisions are not sentencing statutory provisions that affect the court's ability to impose
goals Speciﬁed inthe S entencing sentences that reflect the statutory purposes of sentencing?
Reform Act, their presence may impact o
the guidelines’ abilities to achieve the 60 1
cited statutory sentencing mandates. _ 50+
Exhibit II-15 displays the combined g 401 _— 35.8%
responses from district court judges to 304 29.0%
the question of how often mandatory a0
minimum statutory provisions affected
attainment of sentencing goals. The 101
combined data in the exhibit, however, 0

Fewer Middle More

masked substantial offense type
variation, as explained below.

Source: U.S. Sentencing Commission, A Survey of Article ITl Judges on the Federal Sentencing Guidelines, June 2002

“All cases” responses. In Exhibit II-15 the responding district court judges were almost
uniformly split among the three response groupings. The groupings of “Fewer” and “Middle”
had almost identical results, each with approximately 35 percent of responding district court
judges (and thus, a combined 71.0% of the responding judges ).

Offense type responses. The Exhibit II-15 “All cases” responses about mandatory
minimum statutory provisions impact are of dubious relevance in the analysis. Mandatory
minimum statutory provisions are more common for some offense types than for others. As
such, the effect of mandatory minimum statutory provisions will be concentrated among those
affected offense types.

For example, only 27.2 percent of all guidelines cases sentenced in fiscal year 2001 were
sentenced under mandatory minimum statutory provisions. However, among drug offenders
only, substantially over half (60.2%) of the convictions involved mandatory minimum statutory
provisions.” It would be expected that those same offense types sentenced more frequently under
statutes with mandatory minimum provisions also would be those offense types more likely to
experience any possible impact of mandatory minimum statutory provisions on sentencing goals.

The graph on the right demonstrates that the impact of mandatory minimum statutory

SU.S. Sentencing Commission, 2001 Sourcebook of Federal Sentencing Statistics, Table 44, page 79.




provisions were perceived by judges as strongly related to offense type. Five of the seven
offense types (represented by the set of unlabeled dotted lines) show a common pattern: an
overwhelming majority of responses in the “Fewer” category. These five offense types were
fraud, theft/larceny/embezzlement, robbery, alien smuggling, and immigration unlawful entry,
and always more than 60 percent of the district judge responses were in the “Fewer” category.
Even higher levels (above 70 percent) of “Fewer” responses were present for fraud and
theft/larceny/embezzlement. The most frequent answer for responding district court judges was
that “Fewer” cases in these offense types had statutory mandatory minimum provisions that
affected the guidelines’ ability to impose sentences meeting the statutory purposes of sentencing.

The graph also demonstrates the conspicuously varying response patterns for drug
trafficking and weapons trafficking offenses. Not surprisingly, it is more common for statutes
covering either of these offenses to contain mandatory minimum statutory provisions.

 The drug trafficking response pattern in the graph resembles the “More” pattern, and is
strikingly different from the pattern for all other offense types studied in this survey
data. The district court judges responded in the “More” grouping more frequently than
for either of the other two response groupings.

* In contrast, the response pattern for weapons trafficking offenses is consistent with the
“Fewer” response grouping of all the other offense types in the graph. However, the
percentage (40.6%) of district court judge responses in the “Fewer” category for
weapons trafficking offenses was 20 to 30 percentage points lower than the responses
for the other five offense types described above.



B. Sentence Determination
1. District Court Judges: Availability of Sentence Types

The Commission is bound by statute (28 U.S.C. § 944(a)(a)(A)) to provide a means to
determine the types of sentences to impose: probation, a fine, or a term of imprisonment. The
guidelines Sentencing Table provides instructions on appropriate sentence types:

« probation only, with no confinement,’

« probation combined with a non-imprisonment sentence alternative,’

 substitution of some quantity of imprisonment with a non-imprisonment
sentence alternative,® and

* imprisonment.’

The survey asked district court judges to indicate whether more or less availability of the
non-imprisonment options in Zone A, B, and C would better serve the purposes of sentencing.
Their responses appear in Exhibits 11-16, I1-17, and II-18, respectively.

District Court Judges: Availability of sentence types
Probation

Wording of the survey question:
Identify where you believe that changes in the availability of straight probation would
better promote the purposes of sentencing. (Survey Question Number 11a)

Exhibit I1-16 indicates that the overwhelming majority of responding district court judges
reported that either they were satisfied with the availability of straight probation options, or they
would like these options to be even more available. Two response patterns are noted.

“More Available” for one offense type: First, drug trafficking was the only offense type

%In Zone A, the judge can impose straight probation (§5B1.1). All guideline ranges in Zone A include zero
(0) months imprisonment as the lower endpoint in the Sentencing Table.

In Sentencing Table Zones A and B, the judge can impose probation with conditions of non-imprisonment
confinement. However, in Zone B, this option only applies for offenders who have a Sentencing Table
imprisonment range of at least one 1 month, but not more than six months, duration. The non-imprisonment
confinement includes community confinement, home detention, or intermittent confinement (§5B1.1).

¥In Sentencing Table Zones B and C, the judge can impose supervised release with conditions of non-
imprisonment confinement, for a portion of imprisonment. The non-imprisonment confinement includes community
confinement, home detention, or intermittent confinement (§5C1.1). This option is limited in that the offender in
Zone B must serve at least one month of the imposed sentence in imprisonment, and the offender in Zone C must
serve at least half of the imposed sentence in imprisonment.

’In Sentencing Table Zone D, the judge must impose a sentence of imprisonment.



with respect to which the respondin Exhibit II-17: District Court Judges- Question 11b
P p g Identify where you believe that changes in the availability of

d:IStnCt court JUdges WEIC more probation plus confinement conditions would better promote
likely (55.5%) to select the “More 1 the purposes of sentencing

Available” option than either of the More Less
. Available No Change Available
other two response options.

Drug Trafficking

Weapon Trafficking |

“No Change” for six offense
types: The second pattern typifies Fraud |
all other six offense types included
on Exhibit II-16. For these offenses,
the district court judges’ most
frequent response was “No Change.” Alien Smuggling |
For four of these six offense types," Unlawful US. Entry |
the “No Change” response was R e e R
chosen by more than halfof the P R P b e e
district court judges. For the other S U, Snccing Cammiion A e of s s an ot Senc S, v 200
two offense types (fraud and
theft/larceny/embezzlement), “No Change” was the most frequent answer chosen, but it was
chosen by less than half of responding district court judges. The proportion of “No Change”
and “More Available” responses were nearly equal.

Theft |

Robbery |

Peslg:ent 60

Source: U.S. Sentenci

District Court Judges: Availability of sentence types
Probation with confinement conditions

‘Wording of the survey question:

Identify where you believe that changes in the availability of probation confinement
conditions (including intermittent confinement, community confinement, or home
detention as now permitted in Zones A and B) would better promote the purposes of
sentencing. (Survey Question Number 11b)

Exhibit II-17 reports the district court judge responses concerning the availability of
probation with confinement condition sentences. The results are similar to those for straight
probation above, with very few responding district court judges reporting that this sentencing
option should be less available.

“More Available” for three offense types: Drug trafficking again was the only offense
type with respect to which more than half (61.4%) of district court judge respondents preferred
“More Availability” of probation with confinement condition sentences. Also, while “More
Available” also was the most frequent response for fraud and theft/larceny/embezzlement
offenses, fewer than half of the district court judges selected this answer.

“No Change” for four offense types: Finally, the answer category “No Change” was

"These four offense types were weapons trafficking (60.6%), robbery (68.8%), alien smuggling (62.2%),
and unlawful entry (53.3%).



selected by a majority of responding district court judges for the remaining four offense types:
weapons trafficking (56.8%), robbery (64.1%), alien smuggling (59.8%), and immigration
unlawful entry (56.4%). This pattern matches the data in Exhibit II-16 for these offenses,
although at a magnitude somewhat smaller than the data for Exhibit II-17.

District Court Judges: Availability of sentence types
Imprisonment plus supervised release confinement condition sentences.

Wording of the survey question:

Identify where you believe that changes in the availability of supervised release
confinement conditions (including community confinement or home detention following
a term of imprisonment, as now permitted in Zones A, B, and C) would better promote
the purposes of sentencing. (Survey Question Number 11c)

Exhibit II-18 shows response Exhibit II-18: District Court Judges — Question 11c
patterns similar to those above Identify where you believe that changes in the availability of

imprisonment plus supervised release confinement conditions
would be&/}er promote the purposes of sentencing
ore

13 : ” Less
More AVa'llable for one _ Available No Change  Available
offense type: Again more than half Drug Trafficking
o 3 ey
(54.1 %) responding district court Weapon Trafficking
judges wanted to see supervised
release confinement conditions more Fraud
available for drug trafficking Theft
offenders.
Robbery
“No Change” for six offense Alien Smuggling
types: For all other offense types, not Unlawful U.S. Entry
only was the most frequent response 0 10 2 a2 o m m e 10
“NO Change,” but for all the SiX Source: U.S. Sentencing Commission, A Survey of Article I1I Judges on the Federal s:mencmpgeal;ﬁlgﬁg.Junemoz

offenses more than half of the

responding district court judges registered this response. The size of this majority response
ranged from 51.0 percent of responding district court judges for fraud offenses, to 65.5 percent
of responding district court judges for robbery offenses.

2. Appropriateness of Emphasis Placed on Defendant Characteristics

Wording of the survey question:

Based on the cases that you personally have sentenced, do you believe that the
guidelines should place less or more emphasis on any of the following defendant
characteristics for sentencing determination? (Survey Question Number 12)




The survey instrument listed 17 defendant characteristics and asked judges to indicate
which characteristics should receive less or more emphasis in sentencing. Exhibit II-19 shows
that for 13 of these characteristics'' — i.e., all but four of them — a majority of district court
judges responded that “No Change” was needed in the emphasis given them for sentencing. The
sizes of these majority responses in the “No Change” category ranged from 51.0 percent (for
employment record) to 70.7 percent (for criminal history).

Three of the remaining
characteristics all had greater than
50 percent of district court judge
respondents reporting that “More
Emphasis” was needed for
sentencing determination. These
characteristics were:

+ age (53.2% of responding
district court judges),

* mental condition (61.7%
of responding district
court judges), and

+ family ties or
responsibilities (59.0% of
responding district court
judges).

Exhibit II-19: District Court Judges — Question 12
Should the guidelines place more or less emphasis on the following
defendant characteristics for sentence determination?

More Less
Emphasis No Change Emphasis
Age
Education
Vocational Skills
Mental Conditions
Emotional Conditions
Physical Conditions
Drug Abuse
Alcohol Abuse
Employment Record
Family Ties/Responsibilities
Community Ties
Role in the Offense
Criminal History
Criminal Livelihood
Public Service
Employment Contributions
Prior Good Works
T T T T T
0 10 20 30 40 50 70 80 90 100
Percent

Source: U.S. Sentencing Commission, A Survey of Article I Judges on the Federal Sentencing Guidelines, June 2002

Finally, the one last characteristic — prior good works — had a closely split response:
“No Change” at 49.7 percent and “More Emphasis” at 47.0 percent of responding district court

judges.

"The 13 “No Change” majority characteristics reported by the responding district court judges were:
education, vocational skills, emotional conditions, physical conditions, drug abuse, alcohol abuse, employment
record, community ties, role in the offense, criminal history, criminal livelihood, public service, and employment

contributions.



3. Maintain Sentencing Neutrality

Wording of the survey question:
Based on the cases that you personally have sentenced, do you believe that the

guidelines maintain neutrality with respect to the characteristics listed below?
(Survey Question Number 13)

Thi ti ked Exhibit II-20: District Court Judges — Question 13
. _IS S.urvey question aske Do you believe that the guidelines maintain neutrality with
judges to indicate whether the respect to the characteristics listed below?

guidelines maintained neutrality with Rarly Rarely Rarely Rarely
respect to seven cited defendant SomelimesgrOfict - SomelimeyrORT  Sometime
characteristics. The results are

presented in Exhibit I1-20.

Creed National
Rarely Origin Rarely

Race

For every characteristic, more Religion
than half of district court judges
reported that neutrality was maintained
“Almost Always.” The characteristics
and the percentage of “Almost
Always” responses varied between
59.8 percent and 92.3 percent and can
be grouped as follows:

Rarely

) Sometim
Sometimeg

Ethnicity Gender Socioeconomic
- Status

Source: U.S. Sentencing Commission, A Survey of Article ITl Judges on the Federal Sentencing Guidelines, June 2002

+ religion or creed (more than 90% of responding district court judges),

* national origin, ethnicity, or gender (more than 70% of responding district court judges),
* race (more than 60% of responding district court judges), and

* socioeconomic status (more than 50% of responding district court judges).

4. Avoid Unwarranted Disparity

Wording of the survey question:

Based on the cases that you personally have sentenced, do you believe that the
guidelines avoid unwarranted disparity with respect to the characteristics listed
below? (Survey Question Number 14)

Exhibit I1-21 presents the results of district court judges’ assessments of unwarranted
disparity causes. The survey question focused on the guidelines’ role in avoiding unwarranted
disparity within the judicial structure: among sentencing judges, among sentencing districts, or
among sentencing circuits. In addition, the question asked whether the judge perceived that the
guidelines avoided unwarranted disparity among defendants with similar records and conduct.

The most positive response category for this question (i.e., the one that would provide the
most positive finding for guidelines achievement) is “Almost Always.” However, only roughly
one third or fewer district court judge respondents reported that the guidelines “Almost Always”
avoided unwarranted disparity.



By adding together the two
most positive guideline outcomes
(i.e., the responses of “Almost
Always” and “Often”), the district
court judge answers comprised a
positive majority. Thus, summing the
“Almost Always” and “Often”
responses, more than half of
responding district court judges
indicated that unwarranted disparity
was avoided across:

» defendants with similar

records and conduct (69.0%),
* sentencing districts (64.4%),

Exhibit [I-21: District Court Judges — Question 14
Do you believe that the guidelines avoid unwarranted disparity
with respect to the characteristics listed below?

il

»
2
3

Often
Often

Defendants Sentencing Sentencing Sentencing
with Similar Circuit District Judge
Records and

Conduct

Source: U.S. Sentencing Commission, A Survey of Article I Judges on the Federal Sentencing Guidelines, June 2002.

 sentencing circuits (62.2%), and

 sentencing judges (72.7%).

These data imply, however, that 30 to 40 percent of district judges believed that the
guidelines avoided disparity in these areas only “Sometimes” or “Rarely.”

5. Respect for the Law

Wording of the survey question:

Based on the cases that you personally have sentenced, do you believe that the
guidelines have increased, decreased, or had no impact on respect for the law for these
groups? (Survey Question Number 15)

This survey question asked
whether the guidelines had increased
respect for the law among federal
offenders, crime victims, or the
general public. Exhibit 11-22
illustrates that the most frequently
cited answer for each category was
“No Impact”: 45.1 percent of federal
offenders, 48.9 percent of crime
victims, and 52.7 percent of the
general public.

Among those district court
judges who believed that the
guidelines had affected respect for

Exhibit 11-22: District Court Judges — Question 15
Do you believe that the sentencing guidelines have increased,
decreased, or had no impact on respect for the law for these groups?

" Increase No Impact Decrease

Federal Offenders

Crime Victims

General Public

0 10 20 30 40 50 60 70 80 920 100
Percent

Source: U.S. Sentencing C

nission, A Survey of Article IIT Judges on the Federal Sentencing Guidelines, June 2002,

the law, the respondents were more likely to say the effect was to increase respect, rather than to
decrease respect. This was particularly true for crime victims and the general public: at a rate of



three-to-one, district court judges who believed there was a guidelines impact were more likely
to believe that the guidelines had increased respect for the law.

C. Summary Guideline Assessment and Perceived Challenges

1. Guideline Achievement in Furthering the Purposes of Sentencing

Wording of the survey question:

Please mark on the scale below to indicate your rating of the federal sentencing
guideline system’s achievements in furthering the purposes of sentencing as specified
in I8 U.S.C. § 3553(a)(2). (Survey Question Number 18)

This survey item asked the Exhibit [1-23: District Court Judges — Question 18
L. . Please mark on the scale to indicate your rating of the federal
district court judges to rate overall the sentencing guideline system’s achievements in furthering
federal sentencing guideline system’s the purposes of sentencing as specified in 18 U.S.C. § 3553(a)(2)

achievements in furthering the general
purposes of sentencing as specified in
18 U.S.C. § 3553(a)(2). Exhibit II-23
presents the results.

On the six-level scale, with six
representing “High Achievement,” the
district court judges’ most frequently
(29.4%) cited response was “5,” while
the second most frequently (23.1%) Achievement ” Achievement
cited response was “q4.” Source: UsS. Sentncing Commission, A Survey of Articl I Judges on the Federal Sentencing Guidelines,June 2002

1 2 3 4 5 6
Low P w~ High

Using the three-category analysis grouping
employed elsewhere in this report, the graph shows
essentially a “tie” between the responding district
court judges answering in the “Middle” grouping
(38.6 % for responses of 3 or 4) and in the “Higher”
grouping (38.4% for responses of 5 or 6). However,
while over three-fourths'? of district judge ]
respondents answered in the middle and higher 7
response category groupings, still it is noteworthy that T i) 5.6)
nearly one-quarter (22.9%) of responding district e 4 > Jigher
court judges believed that overall the guidelines had T —
merely low achievement in furthering the purposes of
sentencing as specified in 18 U.S.C. § 3553(a)(2).

2. District Court Judge Open Survey Questions: Challenges for the Guidelines

>The sum of 38.6% and 38.4% is 77.0%.



The survey provided opportunities for district court judges to list issues perceived as
challenges for the guidelines, and then to identify the top two issues. These questions read:

Wording of the survey questions:

16. What factors or conditions do you see as challenges for the
sentencing guidelines in their attempt to promote the statutory

purposes of sentencing?
Please list all factors, conditions, or issues you see as challenges for the guidelines.
Attach additional paper if needed.

17.  Of the factors, conditions, or issues listed in Question 16 above,
which do you perceive as . ..
. . . the greatest challenge?
. .. the second greatest challenge?

Lists of All Challenges.”’ A total of 455 issues, provided by 248 different district court
judges, were contained on the questionnaire forms under Question 16. The five issues receiving
the highest number of references'* were:

 drug policy (18%)

Most district court judges listing this topic area mentioned the quantity ratio
disparity of 100-to-1 between crack cocaine (cocaine base) and powder
cocaine, with additional concern expressed regarding the harshness of
penalties for minor drug offenders (particularly mules)."

* judicial discretion (17%)

The thrust of this topic dealt with the flexibility of the sentencing judge to
tailor sentences specifically to the offender. Judges listing this topic

desired greater judicial discretion, with less arbitrary “numerical calculation”
and more flexibility to consider factors such as (for example) an offender’s
age, mental condition, drug addiction, or health status.

13Survey Question Number 16.

“The percentages represent the relative frequency with which the issue was cited among all reasons. As
many judges cited multiple challenges, the total number of challenging issues was greater than the total number of

responding judges.

PSeveral responses relating the availability of diversion sentences or drug court systems were included
under the category of “sentencing alternatives need.”



+ guideline changes (15%)

Responses in this topic area came from judges who mentioned a policy in the
guidelines themselves that they believed required adjusting. The most

frequently cited area was white collar crimes and the need for these offenses

to have higher sentences (particularly to take into account victim harm or

impact). Also cited were offenses for which some judges believed sentences

were too low (specifically robbery, weapon trafficking, sexual abuse, or
organizational crime offenses) or too high (specifically fraud/telemarketing,

weapon trafficking, immigration generally and immigration unlawful entry

offenses in particular, or bank robbery offenses). Other judges were dissatisfied with
the current guidelines’ handling of role in the offense adjustments.

* guideline philosophy (10%)

Many district court judges responded to this question by citing the philosophical
foundations of the Sentencing Reform Act, noting the difficulty in addressing
these very difficult, if not impossible, mandates. The challenge of balancing
uniformity and flexibility was a common sentiment and included concerns with
relevant conduct, proportionality, the need to “change with the times,” the
Apprendi decision,'® and the constant need to modify and respond to changes

in society and the law.

 balance of power (10%)

judges cited the greater power given to the prosecution (particularly with

regard to plea and charge bargaining and the unique ability to make section 5SK1.1
substantial assistance motions). The impression from these responses was that
the prosecutor had too much power, and this power undercuts the guideline
system.

In fact, several of these five categories were interrelated, and often a judge would
reference two together. For example, it was common for a judge to mention both the need for
more judicial discretion and the perceived excessive power of the prosecutor. Additionally, the
topic area of mandatory minimums accounted for eight percent of all issues cited, while the
challenges of §5K 1.1 substantial assistance departures encompassed seven percent of all issues
cited. Viewing mandatory minimums as a limitation on judicial power vested within the
charging purview of the prosecutor, and viewing the judge’s inability to make a §5K 1.1 motion
that is limited to the prosecutor only, both of these topic areas can also be linked to the theme of
the balance of power.

Consequently, the debate over power in the courtroom was a major issue for district court
judges. By combining the categories of judicial discretion, prosecutorial power, mandatory
minimums, and §5K1.1 substantial assistance departures, a total of 41 percent of all areas cited
involved control of the sentencing process.

' Apprendi v. United States, 530 U.S. 466 (2000).



Greatest Challenges to the Guidelines.'” In total, 160 district court judge responses
were available for this analysis. Of these, the most frequently cited “greatest challenges” were:

 drug policy (20%),

* guideline philosophy (20%),

* judicial discretion (14%),

* balance of power (11%), and

» §51.1 substantial assistance departures (7%).

For responses to the second greatest challenge to the guidelines, the five most frequently
cited “second greatest challenges” were:

* guideline philosophy (19%),
* judicial discretion (16%),
 drug policy (14%),

* disparity (10%), and

+ guideline changes (10%).

In this list, the category of disparity appeared for the first time in the “top five.” This
challenge category included judges who cited variations in the ways that districts and circuits (or
more generally, geographic regions of the country and the role of local attitudes about the
seriousness of offenses) handled guideline application and departures. Additionally mentioned
was the seemingly unjustifiable differences between sentence lengths in state and federal
prosecutions for the same crimes. Another aspect of these responses reflected a concern that
departures themselves introduced disparity into the judicial system.

Combining the “greatest” and “second greatest” challenge data, the major challenges can
be ranked in terms of the responding district court judges’ opinions. For the 160 district court
judges who provided information on these questions, the top challenge was guideline
philosophy, with 34 percent of the district court judges classifying this as the greatest or second
greatest challenge. The second ranked area was drug policy, with 31 percent of district court
judges classifying this as the greatest or second greatest challenge. In third place was judicial
discretion, with 26 percent classifying this as the greatest or second greatest challenge.

17Survey Question Number 17.



CHAPTER III
CIRCUIT COURT JUDGE SURVEY RESPONSES

The results of the circuit court judge survey are organized into three sections in this
chapter. The first section examines questions from the first half of the survey, covering the
specific statutory goals of sentencing. The following section reports on questions from the
second half of the survey, addressing the process of sentence determination. The third section of
this chapter examines the circuit court judges’ summary guideline assessment and their
responses to open-ended questions regarding the challenges foreseen in the implementation of
the statutory purposes of sentencing.

A. Results on the Statutory Goals of Sentencing for Circuit Court Judges

The survey contained nine specific questions concerning the guidelines’ statutory
mandates. These mandates are listed in Section A of Chapter I. The analysis organizes the
circuit judges’ responses into one of three analytical categories. The categories reflect the
beliefs of the judges regarding how often guideline sentences heard on appeal met a sentencing
goal. These three groupings are: “More,” “Middle,” and “Fewer.”*® These three categories are
characterized by three distinct bars in the analysis graphs.

The “More” bar: Circuit court judge responses were concentrated i
in the right-most (“More”) response bar. (See example to the right.) The i
graph indicates that among the three categories, the greatest number of 40
responding judges reported that “More” of the sentences heard on appeal

met the specified sentencing goal. in e 6o

in the center (“Middle”) response bar. (See the example to the right.) The "

graph indicates that among the three categories, the greatest number of .
responding judges reported that a “Middle” number of the sentences heard "

on appeal met the specified sentencing goal. Foner Middle Morc

The “Middle” bar: Circuit court judge responses were concentrated ‘

The “Fewer” bar: Circuit court judge responses were concentrated
in the left-most (“Fewer”) response bar. (See the example to the right.) The
graph indicates that among the three categories, the greatest number of “
responding judges reported that “Fewer” of the sentences heard on appeal »

met the specified sentencing goal. " Fewer | Middle  More
1,2) (34 (5,6)

8 ee the discussion of the “More,” “Middle,” and “Fewer” distributions on pages I-4 through I-6.

III-1: Circuit Court Judge Responses



Exhibit I1I-1, below, organizes the nine sentencing goals of the survey into the analysis
categories of “More,” “Middle,” and “Fewer.” Each of the next three sections in this chapter
examines the circuit court judges’ responses in detail, starting with the “More” category
followed by the “Middle” and “Fewer” categories.

Exhibit I11-1

Circuit Court Judges’ Opinions on Whether Sentences Heard on Appeal

Met Sentencing Goals

“More”

(A majority of judges reported that
most of their cases
met the specified sentencing goal)

* provide punishment levels that
reflect the seriousness of the
offense

(18 U.S.C. § 3553(a)(2)(A))

« afford adequate deterrence to

criminal conduct
(18 U.S.C. § 3553(a)(2)(B))

* protect the public from further

crimes of the defendant
(18 U.S.C. § 3553(a)(2)(C))

« avoid unwarranted sentence
disparities among defendants
with similar records who have
been found guilty of similar

conduct
(18 U.S.C. § 3553(a)(6),
28 U.S.C. § 991(b)(1)(B))

“Middle”

(Most responding judges reported that
a “middle” number of cases
met the specified sentencing goal)

* provide fairness in meeting the

purposes of sentencing
(28 U.S.C. § 991(b)(1)(B))

* provide certainty in meeting

the purposes of sentencing
(28 U.S.C. § 991(b)(1)(B))

* provide just punishment
(18 U.S.C. § 3553(a)(2)(B))

“Fewer”

(Most responding judges reported that
few of their cases
met the specified sentencing goal)

* provide defendants with needed
educational or vocational
training, medical care, or other
correctional treatment in the
most effective manner where

rehabilitation is appropriate
(18 U.S.C. § 3553(a)(2)(B))

 maintain sufficient flexibility to
permit individualized sentences
when warranted by mitigating
or aggravating factors not taken
into account in the
establishment of general

sentencing practices
(28 U.S.C. § 991(b)(1)(B))

II-2: Circuit Court Judge Responses




Exhibit I1I-2: Circuit Court Judges
Sentencing Goals with “More” Achievement

100 100

1. Punishment levels 3. Adequate deterrence

61.3

80 reflect seriousness 80

60 49.3 60

407

Percent

20
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Fewer Middle More Fewer Middle More

1,2) 3.4) (5,6) 1,2) 34 (5,6)
100 100-
ol 4 Protect the public s 6- Avoid unwarranted
from further crimes

sentencing disparity
60 532 601 48.6
, 36.7
401

20

Fewer Middle More Fewer Middle More
1,2) 3.4) (5,6) 1,2) 34 (5,6)

Source: U.S. Sentencing Commission, A Survey of Article IIl Judges on the Federal Sentencing Guidelines, June 2002.

1. Circuit Court Judges: Sentencing Goals in the “More” Analysis Grouping
Exhibit I1I-2 presents the four goals with respect to which, in the opinions of the
responding circuit court judges, “More” of their sentences heard on appeal met the specified

sentencing goal. These goals were:

+ provide punishment levels that reflect the seriousness of the offense
(18 U.S.C. § 3553(a)(2)(A)),

« afford adequate deterrence to criminal conduct (18 U.S.C. § 3553(a)(2)(B)),

* protect the public from further crimes of the defendant (18 U.S.C. § 3553(a)(2)(C)),
and

+ avoid unwarranted sentence disparities among defendants with similar
records who have been found guilty of similar conduct (18 U.S.C. § 3553(a)(6),
28 U.S.C. § 991(b)(1)(B)).

The circuit judge survey responses for each of these four goals are discussed in sequence
in the four subsequent sections of this chapter.

III-3: Circuit Court Judge Responses



Circuit Court Judges: Sentencing Goals in the “More” Analysis Grouping
Punishment Levels Reflect Offense Seriousness

Wording of survey question:

Considering sentencing cases that have come to you on appeal [during the past two
vears], how often did the guideline sentences, as properly applied, provide punishment
levels that reflect the seriousness of the offense? (Survey Question Number 1)

Exhibit I11-3 contains the circuit
court judge responses for this question
about guideline punishment levels.

“All cases” responses. Almost
half (49.3%) of the responding circuit
court judges believed that “More” of the
guideline sentences heard on appeal
provided punishment levels reflecting
the seriousness of the offense.

Offense type responses. The
response distributions for the seven
targeted offense types are shown in the
graph to the right.

Exhibit I1I-3: Circuit Court Judges - Question la

How often did the guideline sentences provide punishment
levels that reflect the seriousness of the offense?

Percent

ource:

70

49.3%

39.2%

11.5%

The graph to the right highlights the response

patterns for the two offenses of drug trafficking and
immigration unlawful entry. Both of these offenses had
response patterns consistent with the “More” grouping.

However, compared to the other offense types in the

graph, they had both a smaller proportion of responses in

the “More” grouping and a larger proportion of
responses in the “Fewer” grouping. As a result, these
offenses had a response pattern that approached a
horizontal line. For drug trafficking and immigration
unlawful entry offenses, there was a larger percentage of circuit court judge responses in the

“Fewer” response grouping.
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Exhibit I1I-4 was a follow-up
question for judges reporting that cases
heard on appeal did not reflect offense
seriousness. It asked whether this was
because the punishment levels were
less than appropriate, greater than
appropriate, or sometimes greater and
sometimes less than appropriate.

Drug Trafficking
Weapon Trafficking
Fraud

Theft

Some offense types had, while
others did not have, a majority
response. A majority response occurs
when more than half the judges agreed

Robbery
Alien Smuggling

Unlawful Entry

Exhibit I1I-4: Circuit Court Judges - Question 1b

When guideline punishment levels do not reflect the seriousness
of the crime, was it because the punishment was generally
less than appropriate, more than appropriate,

or sometimes greater/sometimes less?

Sometimes Less

Greater

on an anSwer.

Source: U.S. Sentencing Com

50 60 70 80 90
Percent

mission, A Survey of Article I11 Judges on the Federal Sentencing Guidelines, June 2002.

0 10 20 30 40 100

Four offense types fell into the majority response class with two offenses having greater
than appropriate, and two offenses having less than appropriate, answers.

* For drug trafficking (82.7%) and weapons

trafficking (56.7%), a majority of circuit court

judges reported that sentences of cases heard on appeal were greater than appropriate.

* For fraud (64.4%) and theft/larceny/embezzlement?’ (55.0%), more than half of circuit
court judges reported that sentences of cases heard on appeal were less than appropriate.

For the remaining three offense types, there was no majority response.

+ For unlawful entry immigration offenses,”

44.7% of circuit court judges responses

reported that the sentences of cases heard on appeal were greater than appropriate.

For robbery offenses, approximately four of every ten (42.8%) responding circuit

court judges reported that guideline sentences heard on appeal were sometimes greater

and sometimes less than appropriate.

For alien smuggling offenses, the most frequently (38.2%) chosen response was that

guideline sentences heard on appeal were less than appropriate.

?"The Commission’s amendments to §2B1.1 (Theft, Embezzlement, Theft of Stolen Property, Property

Destruction, and Offenses involving Fraud or Deceit), effective
of the concerns underlying these responses.

November 1, 2001, may have since addressed some

2The Commission’s amendments to §2L1.2 (Unlawful Entry and Remaining), effective November 1, 2001,

may have since addressed some of the concerns underlying thes

€ responses.
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Circuit Court Judges: Sentencing Goals in the “More” Analysis Grouping

Deterrence to Criminal Conduct

Wording of survey question:

Considering sentencing cases that have come to you on appeal [during the past two
vears], how often did the guideline sentences, as properly applied, afford adequate
deterrence to criminal conduct? (Survey Question Number 3)

“All cases” responses. Exhibit
III-5 indicates that more than six of every
ten (61.3%) responding circuit court
judges reported that overall “More” of
their guideline sentences heard on appeal
provided adequate deterrence of criminal
conduct. This was the largest percentage
of responding circuit court judges in the
“More” category for any sentencing goal.

Offense type responses. The graph
on the lower right shows responses to the
deterrence sentence goal by offense types.
Four offense types (the dotted and
unlabeled pattern lines in the graph)

followed the “More” pattern of Exhibit III-5.
However, several offense types show variation.

» Both drug trafficking (71.9%) and weapons

Percent

Exhibit III-5: Circuit Court Judges — Question 3
How often did the guideline sentences afford adequate
deterrence to criminal conduct?

61.3%

30 - 27.4%

11.3%

Fewer Middle More

Source: U.S. Sentencing Commission, A Survey of Article I1 Judges on the Federal Sentencing Guidelines, June 2002.

60 - Unlawful Entry

Percent

H "

304 —Weapons )
trafficking (73.7%) offenses were 0 77 Trafficking
. . ~<_p
significantly more hkely than other offepse 0] e ficking
types to have circuit court judges reporting 0 : :
Fewer Middle More

that “More” of these cases heard on appeal

provided adequate deterrence. This is
consistent with the greater length of these sentences; longer sentences would be
expected to provide greater public protection.

Source: .S, Sentencing Commission, A Survey of Article 11 Judges on the Federal Sentencing Guidelines, June 2002

+ For immigration unlawful entry offenses,” the largest number of responding circuit
court judges also selected the “More” grouping over the other two groupings, but their
second most likely response was that “Fewer” cases received adequate deterrence.

The data thus reveals a response dichotomy — i.e., a contrasting concentration of
circuit court judge responses in the opposing “More” and “Fewer” response groupings.

*The Commission’s amendments to §2L1.2 (Unlawful Entry and Remaining), effective November 1, 2001,
may have since addressed some of the concerns underlying these responses.
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Circuit Court Judges: Sentencing Goals in the “More” Analysis Grouping

Protection of the Public

Wording of survey question:

Considering sentencing cases that have come to you on appeal [during the past two
years], how often did the guideline sentences, as properly applied, protect the public
from further crimes of the defendant? (Survey Question Number 4)

“All cases” responses. A
majority (53.2%) of responding circuit

court judges reported that “More” of the

guideline sentences heard on appeal

protected the public from further crimes

of the defendant. The data of
Exhibit I11-6 illustrates the distribution
of circuit court judge responses.

Offense type responses. The
first graph below and to the right shows
the distribution responses for the
selected offense types. Four of the
offense types followed the “More”
pattern of Exhibit III-6.

» The majority “More” pattern was exaggerated 7]
for drug trafficking (70.6%) and firearms 60+
(65.7%), with even greater numbers of
responding circuit court judges believing that
“More” of these offenses provided protection 0l

for the public.

* Responses for immigration unlawful entry
cases again show an anomalous pattern: the
responding circuit court judges were most
likely to select the “More” category over the 50
other two categories, but their second most
likely response was that “Fewer” sentences 301

Percent

Source: U.S. Senten

Exhibit ITI-6: Circuit Court Judges — Question 4
How often did the Guideline sentences protect the public
from further crimes of the defendant?

- . B B
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cing Commission, A Survey of Article ITT Judges on the Federal Sentencing Guidelines, June 2002
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heard on appeal provided adequate protection. 2

This dichotomy of responses —i.e., the
contrasting concentration of judge responses
in the opposing “More” and “Fewer”
categories — also appeared for the goal of

10 -

T
Fewer Middle

adequate deterrence discussed in the section immediately above.

More
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Circuit Court Judges: Sentencing Goals in the “More” Analysis Grouping
Avoiding Unwarranted Disparities — Similar Records and Similar Conduct

Wording of survey question:

Considering sentencing cases that have come to you on appeal [during the past two
vears], how often did the guideline sentences, as properly applied, avoid unwarranted
sentence disparities among defendants with similar records who have been found
guilty of similar conduct? (Survey Question Number 6)

Two different statutes® related
to the guidelines state that the guideline
sentences must avoid unwarranted
sentencing disparity among defendants
with similar records who have been
found guilty of similar conduct.

“All cases” responses. Exhibit
III-7 indicates that almost half (48.6%)
of responding circuit court judges
reported that unwarranted disparities
were being avoided for “More” of the
cases they heard on appeal.

Offense type responses.

Source: U.S. Sentencing Commission,

Exhibit ITI-7: Circuit Court Judges- Question 6
How often did the guideline sentences avoid unwarranted
sentencing disparities among defendants with similar records
who have been found guilty of similar conduct?

48.6%

Percent

204 147%

Fewer Middle More

urvey of Article I11 Judges on the Federal Sentencing Guidelines, June 2002.

Mirroring the data of Exhibit I1I-7, and across all

offense types, the circuit court judges responded that

“More” of the guideline cases heard on appeal avoided
unwarranted sentence disparities among defendants 50
with similar records who have been found guilty of
similar conduct. The graph to the right indicates that all 2]
offense types had very similar response patterns. 1]

70
60 -
= o) 5
R 1
£ 30 ol
O
i
0 :
Fewer Middle More

Source: US. Sentencing Commission, A Survey of Article Il Judges on the Federal Sentencing Guidelines, June 2002

3918 U.S.C. § 3553(a)(6), 28 U.S.C. § 991(b)(1)(B)
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Exhibit III-8: Circuit Court Judges
Sentencing Goals with “Middle” Achievement
100+ 1007

7. Provide certainty 80! 8. Provide fairness

80|

601 45.3 43.7 601 46.1
40

11.0 201

U ok
Fewer Middle More Fewer Middle More
1,2) 34 (5,6) 1,2) 34 (5,6)

100
g0/l 10. Provide just punishment

60
41.4

a0l

201

0+

Fewer Middle More

12) (3.4) (5,6)

Source: U.S. Sentencing Commission, A Survey of Article III Judges on the Federal Sentencing Guidelines, June 2002.

2. Circuit Court Judges: Sentencing Goals in the “Middle” Analysis Grouping

Exhibit I1I-9 above presents the three sentencing goals with respect to which, in the
opinion of the responding circuit court judges, a “Middle” number of the cases heard on appeal
met the congressional mandate. However, while “Middle” was the most frequently occurring
response for circuit court judges for these three goals, this grouping never received a majority of
the responses. Both “Middle” percentages for these three goals ranged from approximately 41 to
46 percent of respondents.

The three sentencing goals in the “Middle” analysis category for responding circuit court
judges were:

» provide fairness in meeting the purposes of sentencing
(28 U.S.C. § 991(b)(1)(B)), and

» provide just punishment (18 U.S.C. § 3553(a)(2)(B)).

The sections below examine the circuit court judge responses to the survey questions
about these three sentencing goals.
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Circuit Court Judges: Sentencing Goals in the “More” Analysis Grouping
Certainty in Meeting the Purposes of Sentencing

Wording of the survey question:

Considering sentencing cases that have come to you on appeal [during the past two
vears], how often did the guideline sentences, as properly applied, provide certainty in
meeting the purposes of sentencing? (Survey Question Number 7)

“All cases” responses.
Exhibit I1I-9 illustrates that although
circuit court judges were most likely

Exhibit I1I-9: Circuit Court Judges — Question 7

How often did the guideline sentences provide certainty

in meeting the purposes of sentencing?

(43.5%) to respond in the “Middle”

analysis category, an almost equal "

proportion (43.7%) responded in the 607

“More” response category. g 507

£ 40

Offense type responses. The “All 301

cases” circuit court responses in Exhibit 21

II1-9 masked underlying differences 0]
among the individual offense types. This o

11.0%

43.7%

is illustrated in the graph below.

Source: U.S. Sentencing Commi

» For five of the seven offense
types, the response patterns for circuit court
responses represented a clear “More”
response pattern. Circuit court judges
reported that “More” of cases heard on appeal
met the sentencing goal of certainty for the
offense types of drug trafficking, weapons
trafficking, robbery, alien smuggling, and
immigration unlawful entry offenses. These
offense types are represented by the dotted
unlabeled lines in the graph on the upper
right.
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 In contrast were the offense type patterns of fraud and theft/larceny/embezzlement.
These two offense types display the “Middle” analysis pattern, reflecting circuit court
judges’ beliefs that a “Middle” number of fraud and theft/larceny/embezzlement
sentences heard on appeal had sentences that provided certainty in sentencing.

While the offense types of fraud and theft/larceny/embezzlement mirror the “Middle”
response pattern of Exhibit I11-9, these are the only two individual offenses with this pattern. For
all the other offense types included in the survey, the greatest number of responding circuit court
judges reported that “More” of the cases heard on appeal met the goal of certainty.

III-10: Circuit Court Judge Responses



Circuit Court Judges: Sentencing Goals in the “Middle” Analysis Grouping
Fairness in Meeting the Purposes of Sentencing

Wording of survey question:

Considering sentencing cases that have come to you on appeal [during the past two
years], how often did the guideline sentences, as properly applied, provide fairness in

meeting the purposes of sentencing? (Survey Question Number 8)

“All cases” responses.
Exhibit I1I-10 shows that the largest
number (46.1%) of circuit court judges

Exhibit ITI-10: Circuit Court Judges — Question 8
How often did the guideline sentences provide fairness
in meeting the purposes of sentencing?

reported that a “Middle” number of 70 ]
appeal cases met this goal. The remaining 60 |
circuit court judges responses were almost . 5. 461%
evenly distributed between the “Fewer” g
and “More” categories (27.7% and 26.2%, = ¥
. 301 21.7% 262%
respectively).
20
Offense type responses. As was 101
the case for the goal of certainty discussed 0
above, the goal of fairness also exhibits Fewer Middle More
different response patterns for some
offense types. The generalized pattern in
the exhibit is an amalgamation of the response patterns for each offense type.
* The “More” response pattern characterized 2]
four of the seven offenses studied in the 6 U““Wf‘ﬂ Entry Fraud
survey: weapons trafficking, theft/larceny/ 504 K / .
embezzlement, robbery, and alien smuggling.  § *] y 5
These offense types are represented by the - ;0)
dotted unlabeled lines in the graph to the right. o)
0 T T
» The “Middle” response patten held for only two Fewer Middre More

of the survey offense types: fraud and

Source: U.S. Sentencing Commission, A Survey of Article Il Judges on the Federal Sentencing Guidelines, Junc 2002

immigration unlawful entry. These patterns are shown in the graph above.

* The “Fewer” response pattern held for drug

trafficking offenses. The drug trafficking ] Drug Trafficking

results are displayed in the graph to the right.
For the sentencing goal of just punishment,

responding circuit court judges were most 30 4
likely to report that “Fewer” of their cases 04
heard on appeal met the fairness goal.

Percent

Fewer Middle More
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Circuit Court Judges: Sentencing Goals in the “Middle” Analysis Grouping
Just Punishment

Wording of survey question:

Considering sentencing cases that have come to you on appeal [during the past two
vears], how often did the guideline sentences, as properly applied, provide just
punishment? (Survey Question Number 10)

Exhibit ITI-11: Circuit Court Judges — Question 10
How often did guideline sentences provide just punishment?
“All cases” responses. For all of

their sentencing appeals, two-fifths 07
(41.4%) of the circuit court judge 60
respondents stated that a “Middle” z 50 L
number of the cases met the sentencing e o i
goal of just punishment. 30+ 26.9% ==
m 4
Offense type responses. As

. . . . 10

displayed in the graph on the immediate )

right, only fraud and theft/larceny/ Femer Middle More
emb eZZlement haVe the “Middle” Source: U.S. Sentencing Commission, A Survey of Article I Judges on the Federal Sentencing Guidelines, June 2002.
response shape consistent with results

g o 70 4
of Exhibit III-11. © Thefe Fraud
- S04 \\ ’
* The “More” response grouping was the most £l ) a :
frequent response for the offense types of 30 W
weapons trafficking and robbery. The 20
greatest number of circuit court judges 10
respondents believed that “More” of the e e v
sentences heard on appeal met the goal of Surs: US.Sctncing Commision, A Surveyof Al I udgs onhe Pl Scfencing Gudelines, i 2002
just punishment. 70 Weapons
601 Trafﬁc\king +Robbery
* The “Fewer” response grouping prevailed for £ % N
two offense types: immigration unlawful = ‘
entry and drug trafficking. The graph on the 22
lower right illustrates this finding. o)
0 T T
The offense type of alien smuggling had its own ~ ~~ Fewr  Mdde =~ More
unique response pattern. It had an equal number of 4 '
responding circuit court judges (approximately 35%) in ™ Unlawiul  Dra
each of the “Fewer” and “More” response groupings, : Entry Trafpclgdng
and the remaining 30 percent of judges in the “Middle” ; o) ! H
category. This almost “flat” distribution of the three 04
response groupings suggests a diversity of opinions 20| b
about just punishment for alien smugglers. 10
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Exhibit I1I-12: Circuit Court Judges
Sentencing Goals with “Fewer” Achievement

100, 100;
5. Effective rehabilitation 9. Flexibility to
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Source: U.S. Sentencing Commission, A Survey of Article III Judges on the Federal Sentencing Guidelines, June 2002.

2. Circuit Court Judges: Sentencing Goals in the “Fewer” Analysis Grouping

Exhibit I1I-12 presents data on the goals having a “Fewer” response distribution. Circuit
court judges responding to the survey believed that overall, many guideline sentences heard on
appeal did not achieve their sentencing mandates for the goals of:

» providing defendants with needed educational or vocational training, medical
care, or other correctional treatment in the most effective manner with respect to
which

rehabilitation is appropriate (18 U.S.C. § 3553(a)(2)(B)), and

* maintaining sufficient flexibility to permit individualized sentences when
warranted by mitigating or aggravating factors not taken into account in the
establishment of general sentencing practices (28 U.S.C. § 991(b)(1)(B)).

The two sentencing goals cited above received the most critical judicial rankings of the
survey results. The sections below describe the circuit judges’ beliefs about these sentencing
goals.
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Circuit Court Judges: Sentencing Goals in the “Fewer” Analysis Grouping
Provide Needed Training, Care, or Treatment

Wording of survey question:

Considering sentencing cases that have come to you on appeal [during the past two
vears], how often did the guideline sentences, as properly applied, provide defendants
with needed educational or vocational training, medical care, or other correctional
treatment in the most effective manner? (Survey Question Number 5)

“All cases” responses.
The responses to this question were
among the most critical with regard to
the guidelines’ achievement of the
sentencing goals. For the cases that the
circuit court judges heard on appeal,
over half (53.5%) of the respondents
believed that “Fewer” of the cases met
the sentencing goal of training, care, or
treatment.

Offense type responses. Almost
1dentical distributions held for the seven

offense types examined in the survey. For

all these seven offense types, a majority

Exhibit I1I-13: Circuit Court Judges — Question 5
How often did the guideline sentences [where rehabilitation
was appropriate] provide educational or vocational training,
medical care, or other correctional treatment in the most
effective manner?

Percent

Source: U.S. Sentencing Comm

Percent

(ranging from 52% to 62%) of responding circuit

court judges reported that “Fewer”of the

sentences heard on appeal received needed

educational or vocational training, medical care,
or other correctional treatment in the most effective

manncr.
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Circuit Court Judges: Sentencing Goals in the “Fewer” Analysis Grouping
Sufficient Flexibility to Permit Individualized Sentences

Wording of survey question:

Considering sentencing cases that have come to you on appeal [during the past two
years], how often did the guideline sentences, as properly applied, maintain sufficient
Sflexibility to permit individualized sentences when warranted by mitigating or
aggravating factors not taken into account in the establishment of general sentencing
practices? (Survey Question Number 9)

“All cases” responses. Almo