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PROCEEDINGS
[10:11 a.m.]
USSC PUBLIC HEARING PANEL I

CHAIRMAN HINOJOSA: As everyone is familiar, in
January of 2006 the Commission actually proceeded to publish
for comment in certain areas some potential amendments that
the Commission was considering with regards to the
guidelines.

In this post-Booker world the Commission continues
to operate as it always has with regards to its
responsibilities in several areas, including making any
changes in responses to the sentencing to the Congress with
regards to changes that the Commission itself is considering
with regards to the Guideline Manual itself as well as
directives from Congress with regards to those issues.

So that is the purpose of the hearings today, and
we thank everyone who has agreed to take time from their
busy schedule to come here and discuss some of the issues
that have been proposed for public comment with regards to
matters that the Commission is considering in certain--in
several fields involving the guidelines.

Before we start that, there is someone in this
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building who has made a decision that after 21 years of
service, he has decided that it's time to finally enjoy life
and spend more time with his family. And I want to say that
the Commission is saddened by that decision because Leonidas
Ralph Mecham has been with the Administrative Office of the
Courts and has been running the Administrative Office of the
Courts. He came in one year after the passage of the
Sentencing Reform Act, which is the act that created the
United States Sentencing Commission.

And I have known Mr. Mecham even before I became a
member and Chair of the United States Sentencing Commission,
and because of his service, dedication, and in the
successful way that he has represented the judiciary as head
of the Administrative Office of the Courts, we could not
have made his decision to retire, let his decision to
retire, without making some note of it on the part of the
Commission itself.

Mr. Mecham, this Commission will very much miss
your service and cooperation. As you know, we are an
independent agency within the Federal Judiciary, and through
the years there have been periods of time where, because of

the Commission's role and the Judiciary's role, there are
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differences sometimes of opinion with regard to some of the
actions taken and by the Commission. But I will say that the
Administrative Office has been very cooperative through the
years in either expressing differences of opinion and/or in
cooperating in areas where that has been important.

And I especially want to thank you for your
counsel to me, as a member and Chair of this Commission,
during the period of time that I have been here.

The Commission would like to present you with a
certificate that says that. "This is presented to you for
your dedicated service as Director of the Administrative
Office of the United States Courts, and that the United
States Sentencing Commission appreciates your dedicated
service, commitment to excellence, and assistance to the
United States Sentencing Commission over the years." And we
would like to present this to you.

MR. MECHAM: Well, thank you.

(Applause.)

Thank you. Quick response: Your chairman is one
of the outstanding human beings and judges in the Judiciary.
I'm pleased he's got Judge Sessions and these other

distinguished people here. They will leaven the loaf, and
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I'm sure it will come out right even if you hear from
Australian ambassadors today.

Thank you for the honor.

CHAIRMAN HINOJOSA: And we have something else.

MR. MECHAM: Oh, no. Is it possible?

CHAIRMAN HINOJOSA: Yes. Is it possible for you
to pack some of the things you'll be taking out of the
building? We have a briefcase that says "United States
Sentencing Commission," and for you to walk out of this
building in a happy fashion we hope you wear your United
States Sentencing cap as you leave.

MR. MECHAM: Thank you so much.

(Applause.)

CHAIRMAN HINOJOSA: We don't allow people carrying
this out of the building without security,
so-- (laughter) --now, you be careful with that.

MR. MECHAM: Thank you.

CHATRMAN HINOJOSA: Thank you.

It is time for our first panel at this point, and
we are very fortunate this morning to have on the first
panel the Honorable Robert McCallum, who will soon be

Ambassador to Australia, I understand--we're all very
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jealous. He is the Associate Attorney General of the United
States with the U.S. Department of Justice.

We have Mr. Richard Hertling, who is the principal
Deputy Assistant Attorney General of the Office of Legal
Policy with the U.S. Department of Justice.

And we have Ms. Jodi L. Avergun, who is Chief of
Staff of the Office of the Administrator from the Drug

Enforcement Administration of the U.S. Department of

Justice.

Mr. McCallum, did you want to go first?

MR. McCALLUM: Please, Your Honor. Thank you very
much for the invitation to be here. I have a very long way

to go, Senate confirmation, before I would assume any
responsibilities with the Department of State, so I'm very
pleased to be here in my capacity with the Department of
Justice.

I will address the attorney/client privilege
issues that are facing the Commission, and Mr. Hertling will
speak on firearms, and Ms. Avergun will address the steroid
issue. And we all three appreciate the opportunity to be
here and to address the Commission today.

As you know, the guidelines currently state, and
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we believe that very clearly that the waiver of privilege is
not a prerequisite to securing a reduction in sentence for
cooperation except where necessary to provide timely and
thorough disclosure of all known and pertinent information.
And the Commission has now been asked to amend this language
to provide that a waiver of privilege can never, never be
considered in determining whether a business organization
merits a downward departure, a reduction in sentence for
cooperation.

Mr. Chairman, I've submitted a more lengthy
statement for the record which sets out the Department's
views in full; but what I would like to do in order to leave
ample time for questions that members of the Commission
might have is to confine myself to a few opening
observations.

First, the Department and I find myself in the
peculiar position of defending texts that the Department
neither sought nor enforces. In 2003 and 2004 this
Commission undertook a lengthy, considered, and deliberative
process to amend the guidelines as they applied to
organizational defendants, to corporation. At that time, as

the final report of the Commission's Ad Hoc Committee makes

MILLER REPORTING COMPANY, INC.
735 EIGHTH STREET, SE
WASHINGTON, D.C. 20003
(202) 546-6666



clear, the United States saw no need and the Department of
Justice saw no need to reference privilege waivers in the
guidelines. Rather, it was some of the very parties who are
today seeking to amend the text who, two years ago, argued
that it was indispensable that the text be amended then.

The guidelines, particularly as it applies to our
corporate entities, provides a model for behavior. As has
been noted elsewhere, the revisions of Section 8, the
revision was designed to create incentives for business
organizations to self-investigate, to self-report, and
generally to create greater transparency and accountability.
As currently written, the guidelines provide a roadmap for
effective internal compliance activity. Fregquent amendment,
particularly amendments on short notice and with what we
believe to be a very thin record, undermines this goal.

Second, the Government unqualifiedly opposes the
proposed amendment. The proposed changes would be
counterproductive to legitimate important law enforcement
efforts. Section 8 of the Guidelines is intended to provoke
greater compliance, greater self-examination and cooperation
with law enforcement. Consideration of a corporation's

voluntary sharing of information including privileged
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material in certain limited circumstances is key to that
regimen.

Corporations willing to cooperate by sharing
privileged materials, if necessary to provide timely,
complete, and accurate information should get credit for
doing so just as individual defendants willing to cooperate
with the Government gets such credit.

Yet, you have been asked not only to remove the
offending text but to conclude that the waiver should never
be considered in determining whether a corporation has been
cooperative. Hence, a corporation in the sentencing phase
admitting its guilt could assert entitlement for sentencing
purposes to cooperation credit, a fact that it would no
doubt taut in the press, while refusing to provide again the
three elements of timely, complete, and fully accurate
information deemed necessary by the prosecutors to identify
all of the culpable individuals and all of their illegal
acts.

This would undermine the Commission's efforts to
develop greater transparency and ethical conduct by
corporate management, and would further undermine the

public's trust in our markets and business leaders; and we
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would, respectfully, submit to this Commission that it
should not be the law.

Third, it's been argued that the Department's
position is one of routinely demanding waivers on the pain
of prosecution, and this is simply not the case. The
Department's own waiver requests are guided by the Thompson
Memo issues by then Attorney General Larry D. Thompson--then
Deputy Attorney General Larry D. Thompson in January of
2003, a memorandum on charging business organizations.
Those rules, a prosecutor considering charging a business
organization should consider a range of factors only one of
which is cooperation.

And cooperation, in turn, comprises a number of
elements, only one of which may be in certain limited
circumstances a waiver of privileges. The Department's
policies make clear that a waiver is not required to avoid
indictment. Moreover, such waiver requests as the
Department does make are limited. Waiver requests focus
first, primarily, on factual work product such as witness
summaries or raw notes rather than materials relating to an
attorney's mental processes.

And rarely i1f ever is a waiver requested for
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privileged materials concerning the advice given by
attorneys during the investigation of alleged corporate
wrongdoing that subsequently occurs, or during a pending
advice regarding a pending department criminal
investigation.

In 2004 the Ad Hoc Committee of this Commission
surveyed the United States Attorney's Offices to determine
itself the rate at which waivers were being requested, and
the committee concluded that waiver requests occur at a low
rate, quote: "Request for waiver is the exception rather
than the rule." Since then, the only significant change in
the Department's practice has been to clarify further
restrictions on the circumstances in which a waiver may be
sought.

In an October 2005 memorandum while I was serving
as the Acting Deputy Attorney General, I directed each
United States Attorney's office to develop written
guidelines for governing this process. Those guidelines
require the approval of either the United States Attorney,
himself or herself, or other appropriate supervising
attorneys before such a request can be made.

In the Department's experience, corporations are
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represented by sophisticated corporate counsel, perfectly
capable of evaluating the benefits of the disclosure to
their client, i.e., the corporation. Sometimes they choose
to do so; sometimes they choose not to do so. Moreover,
corporate attorneys at not at all shy about complaining to
the Department and to United States Attorneys about what
they perceive to be overreaching tactics by Assistant United
States Attorneys.

The Office of Professional Responsibility of the
Department of Justice has not received a single complaint
regarding prosecutorial misconduct and improperly demanding
a waiver, and I know of no particular instance in which a
complaint has been made to me, myself. Nothing introduced
to this Commission demonstrates otherwise.

The testimony submitted in November, we submit,
consists entirely of vague allegations lacking in the
contextual details necessary to evaluate whether a purported
waiver request was or was not proper. The surveys that
corporate and defense counsel have submitted to the
Commission admit themselves that they similarly lack a wvalid
statistical significance and that they lack the detail

necessary to appraise properly any particular instance of
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alleged routine requests for waivers.

Fourth, the Commission has previously heard and
rejected the arguments against ever allowing consideration
of a waiver. Corporate executives first do no avoid
compliance efforts with their lawyers based upon the
potential that there might be a waiver request under certain
limited circumstances at some point in the distant unknown
future.

Wholly apart from any government investigation,
corporate executive nowadays recognize that they owe to
their shareholders a fiduciary obligation to know what's
going on in the company, to investigate allegations of
criminal wrongdoing, and to fix the problems. Most
executives take this obligation seriously. They conduct
internal compliance programs and, in fact, this Commission
provides them with an incentive to do so by including
compliance efforts as an element that can be considered in
sentencing decisions.

Nor does the possibility of a waiver undo the
privilege for corporation employees seeking to speak with
corporate counsel. We hear that all the time. It ignores

the fact that it's already the case that an employee's
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discussions with corporation counsel are not privileged as
to the employee; corporate counsel represents the
corporation, the business, not the individual. And all
corporate counsel that I know of who are competent are
obliged to inform the employee of that fact at the start of
any interview. Any privilege is the corporation's
privilege, not the individual's privilege.

And whatever additional disincentive to talk that
a future waiver by the corporation might provide to an
employee already exists and is marginal at best that the
Department prosecutors under limited circumstances might
request that from the corporation, and the corporation agree
to do it because it's in the corporation's best interest.

Finally, it's been argued that waivers increase a
corporation's civil exposure, as waiver to the government
waives the privilege as to all, including plaintiffs and
civil class actions. And this is the element in the room
that nobody seems to want to talk about. While little is
said about this problem, I submit to you my suspicion that
it is in fact foremost in the minds of corporation counsel,
not sentencing.

We are not unmindful at the Department of Justice
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of this concern, and, in fact, several fixes have been
proposed. There have been bills introduced in the Congress
to allow for, quote, "limited disclosures to regulators and
to prosecutors."

Most significantly, now on the table is the
Advisory Committee on the Federal Rules of Evidence. It is
considering a federal evidence rule that would specifically
allow limited disclosure to law enforcement privileged
information and prevent its use in other contexts such as
civil litigation. And we at the Department are watching
this development with interest and, obviously, have members
who sit on that Advisory Rule Committee.

I respectfully suggest that in the event that such
a rule is adopted much of the opposition heard by the
Commission to the current Commentary will dissipate. So,
Mr. Chairman, the Department respectfully urges you to
retain the text that you adopted two years ago, and we thank
you for allowing us to be here, and I'll be happy to answer
any questions that you have.

CHATRMAN HINOJOSA: Mr. McCallum, thank you very
much. The procedure we will follow is we will hear from Mr.

Hertling and Ms. Avergun, and then we will go ahead and
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proceed with the gquestions and answers.

Mr. Hertling.

MR. HERTLING: Thank you, Mr. Chairman. Members of
the Commission, good morning. I appreciate the opportunity
to appear today before you to provide the Department's views
on the Commission's proposed changes to the guidelines
relating to offenses involving firearms, even though I
should have learned a long time ago never to give my friend,
Beryl Howell, an opportunity to question me. I'm glad you
didn't put me under oath.

CHAIRMAN HINOJOSA: We'wve all learned that.

MR. HERTLING: I would like also to start by
thanking and acknowledging the courtesy and work of the
Commission's fine staff for their work on preparing the
proposal that the Commission published with respect to
firearm sentences. My oral testimony will largely track my
written submission, but I hope will be significantly
shorter. I made strong efforts yesterday to pare it down.

I will begin and focus my testimony on the
Commission's proposed amendment to Guideline Section 2K2.1
to provide enhancements for defendants who engage in legal

firearms trafficking. The Department supports a significant
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enhancement in the penalties applicable to illegal firearms
trafficking and believes that such an increase in penalties
would aid the Department's efforts to reduce gun crime.
While gun crime is now at historically low levels, it still
remains too high, especially if you're one of the victims of
it.

Firearms trafficking is the illegal diversion of
firearms out of lawful commerce. It is frequently the
source of firearms used in violent crimes, especially those
committed by gang members and drug dealers. A June 2000
report by the Bureau of Alcohol, Tobacco and Firearms
explosives--although at the time it didn't have "explosives"
in its name--found that fully one-half of ATF's trafficking
investigations conducted between July 1996 and December 1998
involved at least one firearm recovered during the crime.
Seventeen percent of these firearms were associated with a
homicide or armed robbery.

The strong tide between traffic firearms and
violent crimes underscores the great harm of firearms
trafficking. The current guidelines, however, treat
firearms trafficking in a way that neither recognizes the

harm it causes nor deters sufficiently those who engage in
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the activity. As a result firearms traffickers may often
receive sentences that do not match the seriousness of the
harm caused by their offenses.

Worse, such cases may simply not be prosecuted,
particularly in certain urban districts, because the
relatively low existing penalties do not wind up meriting
the expenditure of scarce prosecutorial resources.

In deciding how to design enhancements for gun
trafficking, it is important to recognize--for the
Commission to recognize--that the great majority of gun
trafficking schemes are carried out from transactions
involving relatively small numbers of firearms.

Another point to recognize is that firearms
traffickers are frequently persons without any criminal
background, hence their ability to purchase, lawfully, from
a licensed dealer undergoing cleared background check, and
then transfer the weapon into the illegal black market.

Because the current guidelines base longer
sentences for firearms offenders on the number of firearms
involved or the criminal background of the offender,
traffickers can often engage in schemes to transfer

relatively small numbers of guns in the illegal firearms
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market with little fear of a substantial penalty. And this
is the case, even though by unlawfully supplying guns to
several violent criminals, an individual trafficker can do
more harm than a single unlawful possessor who may in fact
be subject to higher penalties under the current guidelines.

In sum, to account for the fact that most firearms
trafficking cases involve persons with no criminal history
and relatively small numbers of guns, and to reflect the
harm to public safety caused by firearms trafficking, the
Department believes that a separate set of sentencing
enhancements applicable to gun trafficking and based on the
low numbers of firearms should be created. With higher
penalties more trafficking cases can be investigated and
prosecuted, and law enforcement will have a greater impact
on illegal gun trafficking.

The Commission's proposal defines firearms
trafficking as a firearm transfer that meets certain basic
conditions. The Commission has sought comment on whether
its definition should apply to a single firearm or to the
transfer of more than one firearm. On this question the
Department favors having the definition apply only to

instances involving more than one firearm, and I'm happy to
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elaborate that in response to any questions, if you wish.

The Commission has also sought comment on whether
the transfer should be as consideration for anything of
value or solely for pecuniary gain in order to qualify as a
trafficking offense for the proposed enhancement. On this
question the Department favors an approach providing a
trafficking--includes transfer for anything of wvalue such as
drugs, and not simply for pecuniary gain.

The Department also supports the proposed
provision clarifying that the trafficking enhancement
applies to illegal transfer that are part of an unlawful
scheme to divert firearms even if nothing of value was
exchanged. The Department is concerned, however, that the
proposal is both overbroad in some respects and
underinclusive in one respect. On the overbreadth question,
for example, the proposal does not require any showing that
the defendant knew, had reason to believe, or was wilfully
blind to the fact that the transfer would be to a person
whose possession or receipt of the firearm would be
unlawful, or who intended to use or dispose of the firearm
unlawfully.

Under the Commission's proposed definition,
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proving the existence of a trafficking offense, an offense
that would fall within the proposed definition of
trafficking, might be easier, but the Department notes that
the definition leaves the potential for covering conduct
that is broader than that which is generally regarded as
firearms trafficking.

On the other hand, the Commission's proposed
definition is underinclusive in that it covers only the
transfer and not the receipt of a firearm, even when the
recipient is part of the gun trafficking scheme. A person
who receives a firearm as part of the trafficking scheme,
but who has not yet had the opportunity himself or herself
to transfer the firearm in furtherance of the scheme, should
also be covered by the definition ultimately adopted by the
Commission.

The Department believes that a substantial
increase in sentences for firearms trafficking is justified,
but only if the conduct covered by the trafficking
definition is tailored to the trafficking conduct involved
in unlawful schemes to divert firearms from unlawful
commerce to facilitate the acquisition of firearms by

prohibited persons and others for unlawful purposes.
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The Department therefore recommends that the
Commission consider revising its proposed definition of
trafficking to cover only such conduct by defining
trafficking in the manner provided in my written testimony.
And I'm happy to go over the details of that again in
response to any questions. But we do provide in my written
testimony a specific proposal.

As far as the extent of any enhancement, the
Commission's proposal for trafficking offenses is divided
into two categories, and the first involving two to
twenty-four firearms and the second twenty-five or more
firearms. Because, as noted, most trafficking takes place
from transactions involving small numbers of firearms,
the Department believes that the enhancement should be
further compressed by providing for additional incremental
increases between two and twenty-five firearms. For
example, increases could be made for cases involving two to
seven guns, eight to fifteen, sixteen to twenty-four, and
twenty-five or more, or some other similar formulation akin
to the guidelines existing enhancements.

The Department believes the enhancement should be

four levels for the lowest increment with an additional
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two-level increase for each additional increment, with the
higher increment having a ten-level enhancement. Together
with the existing table of enhancements in Section 2K2.1 for
the number of firearms involved in the offense, these new
enhancements will provide an appropriate increase in
punishment for offenses involving a gun trafficking scheme
that meets the criteria set forth in whatever definition the
Commission adopts.

I would also like to note that in light of the
proposed enhancement for firearms trafficking, the
Commission may wish to consider whether the application note
under Section 2K2.1 regarding upward departures should be
amended to provide that an upward department may be
warranted when, in the cases in offense involving firearms
trafficking, the number of traffick firearms exceeds
twenty-five guns.

I would also like to express, briefly, the
Department's support for the Commission's proposal to
increase the enhancement from two to four levels for
offenses involved in a firearm that had an altered or
obliterated serial number. The Department also supports the

Commission's proposal to create an upward departure based on
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an offender's possession of a high-capacity semiautomatic
firearm, even though it's no longer prohibited by law, per
se. We believe that the potential for harm created by the
criminal misuse for possession of a high-capacity
semiautomatic firearm is significant.

The Department believes that the upward departure
approach is preferable to an offense level approach in this
case because of the fact that the statutes no long
criminalize possession, per se, of these source of weapons.

Very briefly, the Department supports the proposed
amendment to Section 5K2.11 regarding lesser harms. The
amendment would prohibit the use of the section in felon and
possession cases, and we believe that the proposed change
most accurately captures the purpose behind the lesser harms
provision.

I know Judge Cassell is in the audience, and I
know he disagrees with us on this question, but the
Department believes that this amendment does more accurately
reflect the congressional purpose in the felon and
possession statutes.

The Department also supports the Commission's

proposal to elevate the offense level for brandishing a
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firearm during the commissions of another offense to the
same level currently applied for otherwise using a firearm
during the offense. And indeed, the Department believes
that the proposal should be extended to other guidelines
that address the brandishing question and the otherwise
using issue as well during the commission of an offense.

Finally, with respect to the Commission's proposed
remedy of a split among the Circuit Courts of Appeals in
applying the in connection with requirement for possessing a
firearm in burglary and drug cases, the Department supports
the Commission's objective in seeking to remedy the circuit
split, but we are still studying the options outlined by the
Commission in its proposal, and we are not yet prepared to
endorse any specific approach.

That concludes my oral testimony, and I, of
course, would be happy to try to answer any of your
guestions.

CHAIRMAN HINOJOSA: Thank you, and we won't sic
Ms. Howell on you until time for the questions and answers.

MR. HERTLING: Thank you, Judge.

CHATIRMAN HINOJOSA: Ms. Avergun.

MS. AVERGUN: Thank you, Your Honor. Mr.
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Chairman, Members of the Commission, it is a pleasure to
join you today to present the views of the Department of
Justice on an issue of great importance, the appropriate
sentencing guidelines for steroids. I don't know what this
says about Commissioner Howell's taste in friends, but I do
refer to and to count Ms. Howell as a former colleague and
friend, and I look forward to hearing her questions and
hopefully being able to answer them.

Before I begin, I would like to acknowledge the
DEA team that has accompanied me here today and who has,
together with your very fine staff, worked so hard on this
issue to help achieve the right result. Deputy Assistant
Administrator Tom Janovsky, who is in charge of our Office
of Forensic Science, Special Agent Doug Coleman, and Senior
Attorney Charlotte Meeks sitting between them of our Legal
Instruction Section.

The Department strongly--

CHAIRMAN HINOJOSA: This Chair is only upset,
since I am a dog lover, that you did not bring one of your
excellent sniffer dogs.

(Laughter.)

MS. AVERGUN: 1I'll do that next time, Judge.
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MR. HERTLING: And next time, Judge, I'll have ATF
bring one of their bomb-sniffing dogs, too. Had I known--

MS. AVERGUN: The Department strongly urges the
Commission the change the sentencing scheme for steroids to
one that is consistent with the way in which all other
Schedule 3 substances are sentenced; that is, to define a
unit of steroids as one pill, or .5 milliliters of liquid as
set forth by Option 2 of the Commission's proposed
amendment. This option will ensure that the intent of
Congress in enacting the Anabolic Steroids Act of 2004 and
the earlier Controlled Substances Act of 1970 is met in a
manner that is fair to litigants, yet also accomplishes
deterrent effects in a manner consistent with the rest of
the Controlled Substances Act and the drug sentencing
provisions of the Sentencing Guidelines.

Your staff and the Department agree that the
current distinction between steroids and all other Schedule
3 substances is unwarranted. Where we disagree is how to
calculate a unit with the staff favoring a purity based
analysis for arriving at the definition of a unit of
steroids, and the Department of Justice seeking to define a

unit of steroids by the gquantity of pills or liquid
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regardless of purity.

The Department's position comes down to two
principles: consistency and complexity. Let me deal with
consistency first. For every other Schedule 3 drug, as I've
said, a unit is defined in terms of the quantity of the pill
or ligquid. 1In fact, that is the case with every drug except
for four within the purview of the Controlled Substances
Act. Since its passage in 1970, the Controlled Substances
Act has established trafficking penalties based on weight of
the mixture or substance containing the controlled
substance. And the Supreme Court has affirmed this

quantity-focused approach noting in Chapman v. United States

that, and I quote:

"Congress adopted a market-oriented approach to
punishing drug trafficking under which the total quantity of
what is distributed rather than the amount of pure drug
involved is used to determine the length of the sentence.
Congress intended the penalties for drug trafficking to be
graduated according to the weight of the drugs in whatever
form they were found, cut or uncut, pure or impure, ready
for wholesale or ready for distribution at the retail

level." End quote.
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Option 1 is entirely inconsistent with the Supreme
Court decision and with the intent of Congress in punishing
drug trafficking.

And turning to complexity for a moment. As all
involved in this process know, drug sentencing can get quite
complex when we're dealing with the conversion of one type
of drugs, marijuana. The mathematical complexity increases
exponentially, especially to those who are math challenged
like I am, when we enter the arena of Schedule 3 where we
have to figure out how many units we are dealing with before
we even get to converting those units to their equivalency
in marijuana.

Option 1 will superimpose yet another layer of
complexity, that of calculating the purity of a particular
steroid, then weighing that pure drug to arrive at a 50
milligram equals one unit conversion. In order to support
the staff's recommended change, DEA laboratories would have
to initiate a comprehensive study project to validate
methods used to quantitate samples of all expected
combinations of steroids. This would entail a not
insignificant shift in priorities from DEA's labs.

A purity analysis of itself is not a particularly

MILLER REPORTING COMPANY, INC.
735 EIGHTH STREET, SE
WASHINGTON, D.C. 20003
(202) 546-6666



difficult thing for a lab to do; however, there are 59
separate steroids that the Anabolic Steroids Act made
Schedule 3 controlled substances. Approximately 20 of the
types listed in that statute are likely to show up in
criminal cases. The accrediting body that credits the DEA
labs requires that when determining purity for sentencing
purposes, the labs must also calculate an uncertainty
factor: 1In plain English, a percentage purity plus or minus
some percent of uncertainty.

DEA has done a study of the approximate man hours
it would take to arrive at an uncertainty factor for each
steroid. Arriving at this uncertainty factor includes such
tasks as obtaining or creating authenticated standard
material against which to test. DEA might have to purchase
or commission the creation of this standard material at a
cost of tens of thousands of dollars. Then DEA lab
specialists or chemists would have to perform analytical
chemistry on the validated samples and prepare reports for
those tests and then send those samples to each of the eight
separate regional labs for their own analyses.

The DEA would then arrive at an estimative

uncertainty after which DEA would then be required for each
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drug to hire an outside expert, again at a significant cost,
to validate this estimate of uncertainty that the labs have
arrived at for each drug so analyzed--and remember, there
are 20 that are likely to show up in criminal cases, 1,340
man hours or half a man year--1,340 hours or half a man year
would be required. Multiply this by 20 drugs, a
conservative number since there are 59 listed steroids. It
would take two full-time chemists over two years to perform
all of these analyses.

Redirecting a chemist's attention away from this
work to perform these uncertainty analyses would have an
impact on DEA's intelligence program that rely on purity
analysis and, more importantly, for this body's purposes
would likely have an impact on the time within which DEA
chemists could process evidence for court. DEA has
estimated that redirecting one chemist, who normally
processes 32 exhibits per month, for just three and a half
weeks would result in a delay in processing 26 exhibits a
month.

Moreover, introducing an uncertainty factor which
could potentially affect a sentence is likely to engender

litigation about the testing results which would delay
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sentencing and perhaps impose additional costs for
court-appointed experts and defense attorneys. All of these
facts might easily lead to a decision by federal
prosecutors, of whom I used to be one, to accept as few as
possible steroid cases, and this is a significant concern
for the Department.

Now, what ends is achieved by choosing this
inconsistent and complex approach? None that we can see.
There is extremely little difference in the resulting
sentences whether we use Option 1 or Option 2. This fact is
illustrated quite graphically on a chart that was attached
in the recent package that was circulated last Friday by the
staff. Out of the seven examples highlighted on the chart,
Option 1 produced a base offense level that was two offense
levels lower than Option 2 in two instances. In three
instances, it produced an identical base offense level, and
in two other instances it produced a base offense level that
was lightly higher than Option 2.

In a guideline where all of the sentences are
compressed within a very small range due to the Level 20
cap, these differences are minimal and often include

overlapping sentences. For all of these reasons
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demonstrating the complexity and lack of consistency of the
proposed scheme, we urge the Commission to agree with us
that there is no principled reason to choose Option 1. And
if complexity and consistency were not persuasive enough,
I'd like to highlight one final reason that Option 2 is the
better option. And that is the reason discussed by the Food
and Drug Administration in its comments to the proposed
sentencing scheme.

According to the FDA, Option 1
proposes--poses, I'm sorry, a significant health risk if
enacted. FDA has noted, we believe accurately, that a
scheme that imposes a rebuttable presumption of the accuracy
of steroid labeling will likely lead to false labeling for
these potentially dangerous drugs, especially where, as I
have detailed in my written testimony, many if not most of
the illegal steroids in the United States come from foreign
countries with no system of steroids controls.

This option creates an incentive for an
unscrupulous dealer of illegal steroids to understate the
purity of the drugs contained within the particular
container or not to state what is in there at all, to

minimize his risk of incarceration if caught. The
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Commission should not choose an option that engenders this
unacceptable health risk.

And let me just take a moment to discuss the
health risks of illegal steroids, which I do detail in my
written testimony. The dangers of illicit steroid abuse
cannot be overstated. On this the staffers in the
Department of Justice agree, and that is why Congress
suggested and the staffers agree that the current steroids
penalties are not sufficient serious. The long-term health
risks associated with steroid abuse can be very serious and
potentially life-threatening, and they include halting young
adults' bone growth, elevated cholesterol levels, and
cardiovascular weakening.

Steroid use can also cause uncontrollable
outbursts of anger, frustration, or combativeness. Some
steroid abusers get psychologically addicted to the drugs
and often experience withdrawal symptoms when they stop.
The most dangerous of the withdrawal systems is depression
because it sometimes leads to suicide attempts, and we need
only to hear about the very sad case of Taylor Hooton, whose
case I discuss in my testimony, a bright young athlete who

was told to use steroids to improve his performance so that
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he could be on a varsity baseball team to know how deadly
steroid use can be.

The details are very compelling of Taylor's case,
and I won't go into them in the interest of time, but he did
end up, after becoming addicted to steroids which his
parents could not discern at all. He ended up committing
suicide because of depression as a result of the steroid
use.

In conclusion, the Department of Justice and the
Commission staff agree that steroids pose significant
dangers, and that in the words of your staff, the dichotomy
between steroid sentencing and other Schedule 3 drugs is
unwarranted. The staff has indicate that it is sympathetic
to the increased time and cost that will result from its
recommended option, although they had said in their papers
that the team was, and I quote, "unable to assess the
magnitude of this burden." I hope that my testimony has
cleared up some of that and shed some light on what that
magnitude entails.

Since there is no principled reason for imposing
the additional costs and delays that will result from Option

1, and the difference in resulting sentences is minor, we
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urge the Commissioners to selection Option 2 as the method
by which the steroids guidelines are calculated.

Thank you so much for the opportunity to appear
before you and to represent the Department of Justice. And
I'd be pleased to answer your questions.

CHAIRMAN HINOJOSA: Thank you, Ms. Avergun. It is
time for gquestions.

Vice Chair Steer.

VICE CHAIRMAN STEER: Let me just begin with Ms.
Avergun. I do thank you very much for your testimony. It
has been very helpful to me in understanding the
complexities that would be involved in going to a
purity-based system for steroids. But I'm still wondering
what the Commission should say with respect to the
nonstandard forms that are not in pill tablet or ligquid
form, the patches, the creams and so forth.

MS. AVERGUN: Actually, Commissioner Steer, there
are very few steroids that are trafficked in that form. The
cases that would result, we could probably figure out some
way of weighing them, working closely with the DEA lab. But
they would be the cause of so few cases that it's not really

an issue that should take up much time. But we are
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confident in the lab that we could come up with some
weight-based approach to dealing with those drugs.

VICE CHAIRMAN STEER: Weight-based approach or the
quantity--

MS. AVERGUN: The guantity.

VICE CHAIRMAN STEER: --of the steroids?

MS. AVERGUN: Yes, the quantity of the steroids
counting the numbers. We would have to calculate that to
some kind of analogous quantity.

VICE CHAIRMAN STEER: What would you think of a,
you know, a hybrid approach that would basically take what
the Department has recommended in terms of Option 2--

MS. AVERGUN: Um-hmm.

VICE CHAIRMAN STEER: --for these nonstandard
forms, provide that the court can make a reasonable estimate
of the quantity, but then establish an equivalence, say, 25
milligrams would equal one unit. That would basically
punish on par the, you know, the nonstandard with the
standard.

MS. AVERGUN: Just for those nonstandard--

VICE CHAIRMAN STEER: Just for the nonstandard.

MS. AVERGUN: --in a--(off mike)--that could not
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be counted--

VICE CHAIRMAN STEER: Yes.

MS. AVERGUN: --I don't think that the Department
would have a huge problem given if that were the exception.
However, I would point out and remind you that, of course,
it still would be inconsistent with the way all other
Schedule 3's are treated. And since we are confident that
we could analogize to some quantity-based approach, that
would be our preferable option; but if there were to be some
sort of compromise on gels, and patches, and creams, we
could accept it.

CHAIRMAN HINOJOSA: Judge Castillo.

JUDGE CASTILLO: Well, let me just say I pretty
much agree with all the testimony presented this morning, so
you don't have to convince me. I just have a couple of
questions for Mr. McCallum going back to the privilege
issue.

You issued a memo from the Department of Justice.
Are you attempting to set up some kind of national standards
for waiver requests?

MR. McCALLUM: Your Honor, we believe that the

national standards for waiver requests have already been set
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in the Thompson Memo in terms of substance.

JUDGE CASTILLO: Um-hmm.

MR. McCALLUM: And that is the Thompson Memo
focuses on the three critical elements: timeliness,
completeness, and accuracy of the information provided. And
it also focuses on there being a necessity for a waiver.

So the McCallum Memo, as it is now called and I'm
not sure that it deserves to be called that, but the, guote,
"McCallum Memo" is focused more on process. And in the
testimony that I gave before the House Subcommittee, there
was some concern about in 92 different districts 92
different standards. We don't have 92 different standards,
we have one standards that Larry D. Thompson defined and
former Deputy Attorney General Holder likewise defined in
their memos.

What we do have, however, is the necessity of a
process that may be different in the Southern District of
New York, and the Northern District of Georgia, and the
District of Montana because of the experience levels, the
number of Assistant United States Attorneys that are in
supervisory positions, the experience that they have with

the cases.
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So I think we do focus, at least in the McCallum
Memo on the process, and that is: There should be a written
process. It should be known to the defense bar, and there
should be a second set of supervisory eyes that goes onto
each request that is for a waiver of the work product
privilege or the attorney/client privilege.

JUDGE CASTILLO: Just one quick follow-up
question. I agree with you that this would be solved by an
amendment to the Rules of Evidence that would adapt the 8th
Circuit limited waiver position. Has the Department of
Justice formally taken a position on a change to the Rules
of Evidence?

MR. McCALLUM: We have not yet, Your Honor, and
there I will admit to you are, as there are in all matters
relating to the federal government, different views. Those
that are on the civil side, if you will, of United States
Attorneys offices and the Department of Justice may have one
view as to the propriety of there being waiver to one is
waiver to all versus the prosecutorial view.

And I will also admit to you, Your Honor, that
some have taken the position that the current language in

the initial draft of a amendment to the Rules of Evidence is
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extraordinarily broad. It is not limited to criminal
investigations or regulatory matters; it's relating to all
privileges of every sort.

And so I think the devil is a little bit in the
details, as it is always, and so we at the Department are
going to work through that and work very closely with the
Advisory Committee on the Rules of Evidence. But I
anticipate that it will be a fairly lengthy and deliberate
process because the draft will come out of the Committee.
It will be then published, and there will be lots of public
comment, and then there will be additional--I'1ll call them
hearings or meetings of the Advisory Committee which wvarious
members of the public, and various members of the Committee,
and various members of the Department of Justice make their
views known.

So we'll see where that goes, but we're certainly
willing and interested in working with the Committee to
solve what I believe is the engine that's driving the
concern.

JUDGE CASTILLO: Thank you.

CHAIRMAN HINOJOSA: Much anticipated, Ms. Howell,

did you have your hand up?
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COMMISSIONER HOWELL: I didn't, but I
can--I'm glad-- (Laughter)--I know that Bill had his hands up
first.

CHAIRMAN HINOJOSA: I'm sorry. I haven't looked
to my right yet.

COMMISSIONER HOWELL: But let me just follow up,
since we're on the privilege issue. We had submitted to us
at one of our last hearings where we addressed the
attorney/client privilege issue, fairly anecdotal survey
results. And now this coalition of groups--

MR. McCALLUM: Yes.

COMMISSIONER HOWELL: --has conducted a much more
thorough, I think helpful survey for our purposes when we're
evaluating what to do with our Commentary language.

One of the things that the survey still doesn't
really give us any concrete evidence about is how often U.S.
Attorneys of the Department of Justice are asking for
blanket waivers of attorney/client work product privilege,
and how often they're asking for incremental limited waivers
for prosecutors to evaluate really what they're after, the
scope of the criminal conduct, and the wrongdoers

And you said that you also conducted a survey
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within the Department.

MR. McCALLUM: No, what I said was that the survey
that has now been submitted by the business groups--

COMMISSIONER HOWELL: Okay.

MR. McCALLUM: --mentions very prominently in a
footnote--if it's possible to mention something
"prominently" in a footnote--but mentions in a footnote that
the number of survey pieces that were sent out, a very low
number that responded and then admits that it is not--I used
the term "scientific" probably improperly--

COMMISSIONER HOWELL: Right.

MR. McCALLUM: --but that it is not statistically,
or of valid statistic significance in what the survey came
back with. And that was the point that I was making, that
the evidence that we have right now is thin, very thin as to
there being what was called at the House Subcommittee a
"culture of waiver" that permeates the Department, permeates
all of the United States Attorneys Offices.

COMMISSIONER HOWELL: Let me just--let me just ask
you in terms of your experience when you've reviewed
requests for--coming in from different offices or seeing

circumstances where waiver requests have been made--or if
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you've seen any of the written instructions that offices
have adopted pursuant to your memo, has there been an
instruction given that an incremental approach to requests
for waiver should be--should be made so that the request for
blanket waivers should be a rare as the Commission expected
they would be when they added this language to the
Commentary?

MR. McCALLUM: Well, let me answer the two issues:
Number 1--or the two parts to that question. Number 1, is
there a survey? I've been working with Bill Eide (ph), who
is the Chair of the American Bar Association subcommittee
that is looking at attorney/client privilege waivers, and
they have submitted a proposed amendment to the Thompson
Memorandum that we have been discussing and that we are
currently scheduling a meeting with Bill and other members
of the other interested groups--they're not all members of
the task
force--to discuss it.

So in part of that, we have been requesting from
those groups and from Bill specific detailed studies on
instances that one can really assess as to the propriety or

impropriety of a request and specific number, so that we can
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try and get our hands around that.

The second thing is that we have invited Bill and
Jamie Conrad of another business group to address the United
States Attorneys National Convention a year ago to alert
them to the concerns of the business community. And they
certainly did so. Then we received a letter signed by
Former Attorney General Thornburg and various other
individuals expressing a concern about, quote, "routine,"
end quote, requests for blanket waivers, which we do not
believe occurs.

And, therefore, my memo was issued shortly
thereafter--I believe it was August 2005 of their
letter--and then in October of 2005 my memo to stress that
there needs to be supervisory oversight of these requests
and to emphasize that the Thompson Memorandum itself does
provide what I will call a layered approach, like a peeling
of different layers of an onion. First you want the names
of the witnesses, you want what they consider to be
relevant, documents on the other side, and you want a
factual background study so that you can go out and do that.

But we're often faced with circumstances with

which corporations say: We need a decision now. We are
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under investigation, it's adversely affecting us internally.
It's adversely affecting us in the public, and we want
something immediate. And in order for prosecutors to feel
comfortable with that, they may have to request the redacted
witness interview notes or things of that nature.

So there is another level where there is not a,
quote, "waiver of a privilege." And then they may, because
of the inherently subjective nature of the prosecutorial
decision, have to go to an additional level saying: We
would like not attorney/client privilege contemporaneous
advice with the alleged events, but we want your mental
impressions of the witnesses and the backgrounds. We want
some of your work product, because we don't feel like we can
feel comfortable we have full and complete information.

And so it is a layered effect.

COMMISSIONER HOWELL: Would the Department be
amenable if the Commission rather than deleting this
language altogether, or deleting half of it, as we've been
requested by some of the business groups, instead amended
the language to--to make it clear that any requests for
waiver is expected to be rare--although we do pretty clearly

say that already--but that it should be on a limited

MILLER REPORTING COMPANY, INC.
735 EIGHTH STREET, SE
WASHINGTON, D.C. 20003
(202) 546-6666



incremental basis?

MR. McCALLUM: Yes.

COMMISSIONER HOWELL: And only as necessary for
the prosecutor to do what the prosecutor's after, identify
the scope of the activity, identify the wrongdoers.

MR. McCALLUM: Well, our clear position is we
think that there should be no amendment to the current rules
because it is people accommodate to what is there, and the
constant amendments perhaps send messages that aren't
intended; that if you go back even to what originally was in
effect before the 2004 amendment, it may be interpreted by
some as a rejection, if you will, of the 2004--

COMMISSIONER HOWELL: But as you're considering
amendments, the Thompson Memo perhaps we should--

MR. McCALLUM: Yeah.

COMMISSIONER HOWELL: --consider a similar kinds
of parallel amendments to this Commentary language.

MR. McCALLUM: I think we at the Department would
not embrace that because of the guarding, if you will, by
the prosecutors of their discretion, and that there
certainly is within the Thompson Memo now a layered

approach.
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And the other thing that I would suggest is that
there is a very significant difference in the issues
relating to charging and the issues relating to sentencing.
With respect to charging, we will oftentimes find ourselves
with a corporation that comes in and says: We did nothing
wrong. We should not be indicted. We will provide you with
witnesses, et cetera, et cetera, and the layered approach.

And if there are requests for waivers, one of the
things that they say is, "That's exposing us to this civil
liability, and we're innocent, and therefore we would be
waiving things that could be utilized to, in effect, extort,
just on a cost of defense and disruption basis, significant
civil liability to the detriment of our shareholders."

In a sentencing context, which is what we're
dealing with here, we have a guilt that is being accepted,
and therefore the circumstances, i think, for a layered
approach may be entirely different in that context.

So I guess my answer is it's already there, and I
would consider carefully the different circumstances in the
sentencing phase and what is required for cooperation as
opposed to the initial decision on whether to indict or not.

CHAIRMAN HINOJOSA: Judge Sessions and then Mr.
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Horowitz.

JUDGE SESSIONS: All right, Mr. Hertling, I
apologize first that this is not Beryl Howell asking you the
questions, and but just assume it is, and I'd like to focus
just on the trafficking enhancement that you talked about
and, in particular, the nature of the defendant, the type of
defendant that you are trying to capture within that
enhancement.

And I'll raise to you a concern that was expressed
to us in writing from our probationer, Probation Officers
Advisory Group. That is when you use the figure 2. You'll
agree that over one is appropriate; when you use two as the
threshold, it may very well be overbroad. And you've raised
already concerns about overbroad.

And in particular you would be bringing those who
are straw purchasers--oftentimes the probation officers
refer to them as "the girlfriends"--I suppose as "the
boyfriends" as well. But just the boyfriends or girlfriends
who go off do a straw purchase for someone else. And
if it happens to be two guns and all of a sudden
they are drug traffickers and receive an enhancement, is

that the kind of person that you are seeking to have covered
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by this particular enhancement? Or do you see a distinction
and perhaps offer some sort of language which would make
that distinction a valid one?

MR. HERTLING: Judge, I think you focus on the
difficult question of, how do we define gun trafficking? If
you were--if you were talking and you used the common
example, "the girlfriend" example, and just we, anecdotally
from talking to ATF agents, it does much more often not tend
to be the girlfriends.

JUDGE SESSIONS: But it can be the boyfriend as
well.

MR. HERTLING: Yes.

JUDGE SESSIONS: And there's no--

MR. HERTLING: It came be.

JUDGE SESSIONS: But anyway, it's a friend, right?

MR. HERTLING: But we--yes.

JUDGE SESSIONS: Beforehand.

MR. HERTLING: The--the--the friend exception,
that is generally not going to be the sort of activity that
we are trying to get at. And it's one of the reasons why we
propose having more than one, the threshold, even to fall

within the definition of trafficking, because oftentimes you
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will have that sore of circumstance where you have a
prohibited person who knows he's prohibited; or also what
may occur is somebody will come into a gun store not aware
that he's prohibited be turned down during the background
check, and then immediately show up with a friend who now is
the purchaser of the firearm.

In those sorts of cases we're not trying to get at
that situation through this enhancement; we're trying to get
at the circumstance in which the friend or any other straw
purchaser acquires guns and puts them into the legal stream
of commerce, oftentimes winding up in the hands of gang
members or drug dealers who otherwise cannot acquire them
legally, and for whatever reason don't want to go to gun
shows because gun shows are oftentimes, there is law
enforcement presence there.

So it's a difficult question. We are proposing an
enhancement that would not be mandatory. It would be left
on a case-by-case basis for the sentencing judge to
determine whether the fact meet the circumstance of
trafficking. We agree one gun, in the girlfriend case or
any other case, is not a satisfactory threshold, but we

don't believe we ought to go beyond two or more guns
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because, as I indicated, it is the law enforcement
experience that trafficking typically occurs with small
numbers of weapons.

Now, the small number may traffic--the same person
may traffic two or three guns on multiple occasions and
build up a fairly substantial tracking background, putting a
lot of guns into illegal (ph) commerce. We just don't
happen to arrest them until we catch them with two illegal
handguns that they're both of which are going to be
transferred.

So what we're trying to do is come up with a
definition, and the Commission staff we know from our
conversations with them, we're struggling with the exact
same question: How do we get at the sort of activity that
we are trying to provide more severe sentences for? What
we're after are the people who divert guns out of lawful
commerce so that they wind up ultimately in the hands of
prohibited persons who will do illegal things with them.

JUDGE SESSIONS: I'm a little confused about the
word "mandatory." You said they are not mandatory--

MR. HERTLING: Well--

JUDGE SESSIONS: Are you suggesting that the
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enhancement would not be a mandatory enhancement?

MR. HERTLING: No, the enhancement would be
mandatory, but we would structure it for how many guns were
involved. And again, the sense that we have is that more
than one firearm, it goes, if you will, to sort of the mens
rea. One firearm the person may not really realize they're
doing anything wrong. But there will be circumstances in
which two firearms or above gives that indication. It's a
tough line-drawing question, and, you know, I don't have
more to tell you than that we think two or above is the
accurate number, because we've seen plenty of cases in which
individuals just come out with two guns.

JUDGE SESSIONS: So you appreciate the difference
between a straw purchase. You appreciate the fact that a
girlfriend or a boyfriend should not be treated the same as
other traffickers; it's only a question of numbers of guns.
Is that--

MR. HERTLING: Well, it depends. Again it's going
to be fact-based. TIf the boyfriend or girlfriend can be
engaged in trafficking, if the person--if the boyfriend
walks in, the girlfriend is prohibited and comes in with the

boyfriend or just sends the boyfriend into the store and
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said, "Please buy me three handguns." The boyfriend buys
three handguns and walks out, transfers them to--to the
friend, there's a good chance that that friend is going to
then use those firearms for an illicit purpose.

So we think--we do think sort of the magic number

is one. If it's--if it's a friend just asking a friend to,
you know, "I want a gun for protection," or whatever reason,
"please get me one," that's not--that's not going to be

trafficking. But we do think two or more evinces the
prospect that those guns will wind up in the stream of
unlawful firearms commerce.

And so that's--we agree, Judge, that this is
the--this is the guts of the matter, if you will. The
qguestion is how we strike that balance. We think one is not
sufficient; we think two or more is the right balance to
strike. But it is--it is a fair question..

CHAIRMAN HINOJOSA: Commissioner Horowitz, we have
time for one more question.

COMMISSIONER HOROWITZ: All right, thanks. I just
want to follow up with Mr. McCallum.

On the discussion we had about--or the discussion

that you'wve had about last week's congressional hearing--
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MR. McCALLUM: Yes.

COMMISSIONER HOROWITZ: I wasn't there, I haven't
read the transcript, but I gather there was some dialogue at
the hearing about whether the Dep