UNI TED STATES SENTENCI NG COW SS| ON

PUBLI C HEARI NG

Thur sday, March 23, 2000
Judi ci al Conference Center

1 Colunbus Circle, N E
Washi ngton, D.C.

The public hearing convened, pursuant to
notice, at 9:30 a.m, The Honorable Diana E
Mur phy, Judge, United States Court of Appeals (8th

Circuit), Chair, presiding.

M LLER REPORTI NG CO., |NC
507 C STREET, N.E
WASHI NGTON, D.C. 20002
(202) 546- 6666



COVM SSI ON MEMBERS PRESENT:

REUBEN CASTI LLO, Vice Chair
WLLIAM K. SESSIONS, I11, Vice Chair
JOHN R STEER, Vice Chair
STERLI NG JOHANSQN, JR., Conmi ssi oner
JOE KENDALL, Commi ssioner
M CHAEL E. O NEI LL, Conmi ssi oner
LAIRD C. KI RKPATRI CK, Ex-COficio Conm ssioner

TI MOTHY B. McGRATH, Staff Director

M LLER REPORTI NG CO., |NC
507 C STREET, N.E
WASHI NGTON, D.C. 20002
(202) 546- 6666



CONTENTS

Page

Openi ng Remarks by Hon. Diana E. Murphy, Chair 5
Presentation to Fred W Bennett, Past Chair
Practitioner's Advisory G oup 5
PANEL ONE: METHAVPHETAM NE, CRACK COCAI NE

Julie Stewart

President, Fam |ies Agai nst Mandatory M ni nmuns 12

W |iam Boman

Menber, Fam|ies Against Mandatory M ni nuns 19

Dr. Arthur Curry

Menber, Famlies Against Mandatory M ni nuns 28
PANEL TWO. NET ACT

Robert M Kruger

Vi ce President of Enforcenent

Busi ness Software Alliance 35

David C. Quam

General Counsel

International AntiCounterfeiting Coalition 52

PANEL THREE: CELLULAR TELEPHONE CLONI NG AND | DENTI TY THEFT

Roseanna DeMari a
Seni or Vice President, Business Security 65
AT&T Wrel ess Service

Mary Ril ey
Assi stant Special Agent in Charge
U S. Secret Service 75

M LLER REPORTI NG CO., |NC
507 C STREET, N.E
WASHI NGTON, D.C. 20002
(202) 546- 6666



elw

Edward Kitl as
Assi stant Special Agent in Charge
U S. Secret Service 82

PANEL FOUR: CIRCU T SPLITS

Jon Sands

Assi stant Federal Public Defender, Phoenix AR

Federal Public and Community Defenders 86
A. J. Kraner

Federal Public Defender, Washington, D.C

Federal Public and Community Defenders 89

PANEL FI VE: NET ACT; TELEMARKETI NG FRAUD; SEXUAL PREDATORS; | DENTITY
THEFT; AND ABERRANT BEHAVI OR

Charles R Tetzl aff
U S. Attorney
District of Vernont 112

M LLER REPORTI NG CO., |NC
507 C STREET, N.E
WASHI NGTON, D.C. 20002
(202) 546- 6666



PROCEEDI NGS
CHAI R MURPHY: If everybody could sit down, then we can get
started. There are always a few that I am not acquai nted
with. | am D ana Murphy, the Chair of the Conm ssion, and
on behalf of all the Comm ssioners | want to wel cone you
here. W are very interested in hearing what you have to
say.
And before we get onto the segnments of the public hearing, |
would like to take a few m nutes to honor sonebody who has
contributed greatly to our work over the years, and that is
Fred Bennett. Fred, could you cone up to the front?
| have got a fewthings | would Iike to say before handi ng
over a plaque that we have for Fred. | think probably nost
peopl e here know him He has been Chair of the
Practitioners Advisory Goup for seven years, and that
covered a tine period of three different Comm ssions.
During that time he has given us valuable advice; | say "us"
in the long term on behalf of the Conmm ssion, on behal f of
the Advisory Goup. But also he has been very hel pful

working with other parts of interested groups, hel ping us
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arrive at the best resolution of some of these difficult
probl ens that we deal with, with the guidelines, and
searching for solutions to the problens.

In addition to his work | eading the Advisory G oup, Fred has
an active practice. He has taught crimnal Iaw at Catholic
Uni versity, and has been the Federal Public Defender for the
District of Maryland. And now he is in active practice in
Federal crimnal |aw

| would Iike to read the resolution we have to recogni ze his
service, and it is in nore permanent formover there that
you will get to hold in a minute. It is so heavy, | didn't
want to get it up here.

This is a resolution in recognition of the outstanding
contribution by Fred W Bennett as Chairnman of the
Practitioners Advisory Goup. United States Sentencing

Comm ssi on has unani nously approved the foll ow ng

resol ution:

Whereas, United States Sentencing Conm ssion recognizes with
respect and admration that Fred W Bennett has served with

di stinction as Chairman of the Practitioners Advisory G oup
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from 1993 to 2000, during the tenure of three different

Chai rs and Commi ssi ons; and

Whereas, Fred W Bennett nerits particular recognition
because he has served the Comm ssion, the defense bar, and
the public at large with a deep sense of responsibility and
commtnment to the cause of justice;

Be it resolved that the United States Sentenci ng Comm ssion
honors Fred W Bennett on the relinqui shnent of his position
as Chairman of the Practitioners Advisory G oup. Hi's
col |l eagues and the nenbers of this Conm ssion wll mss his
dogged energy and enthusiasm We wi sh him continuing
success in all his future endeavors.

And it is further resolved that this resolution be nade a
per manent part of the Conm ssion record, and that it be

sui tabl e inscribed and be given to Fred W Bennett as a
menento of the high regard and esteemin which he is held by
his col | eagues and friends.

And this is done at the City of Washington this 23rd day of
March in the year 2000.

And a very nice | ooking plaque, | think.

M LLER REPORTI NG CO., |NC
507 C STREET, N.E
WASHI NGTON, D.C. 20002
(202) 546- 6666



MR. BENNETT: Yes, it is. Thank you very nuch.

[ Appl ause. ]

MR. BENNETT: | appreciate this very nuch, Judge, and the
rest of the Comm ssioners. |t has been truly a | abor of
love. It has actually been, | have been active here with

the Conmission since its inception in 1987, so it really
spans 13 years, 3 Chairpersons, and at |east | would say 18
to 21 Conm ssioners, depending on the turnover rate.

And t he defense bar around the country, and PAG in
particular, are extrenely appreciative of the ear that we
have had of the Comm ssion, of the input that we have had of
our efforts, in effect, to give you the defense perspective
in regard to the ebb and fl ow of the guidelines and the
tough deci sions that you have had to nake.

| know when the guidelines first cane out, that a ot of the
Federal Judges, especially at the District Court |level, were
very critical in ternms of having their discretion taken
away, but | think things have cone around at this point that
even the District Court Judges around the country recogni ze

the val uabl e contributions of the Sentencing Conmm ssion to
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the admi nistration of crimnal justice. The work that you
do is critical in terns of setting the guidelines and al so
assi sting in Congress.

And | want to thank you very much for every effort that
have had to contribute to the Comm ssion

CHAI R MURPHY: Well, thank you again. Don't go away. W
want to--

MR. BENNETT: | will continue to stay active. | just

thought it was tine for a change, and get sone new bl ood in.

[ Appl ause. ]

CHAIR MURPHY: | would like to say just a nonment about the
way we are going to proceed. | hope you can hear ne. Then
I will sit down.

| want to say again how nuch we appreciate the interest that
you have shown by your presence here, and al so by the
witten subm ssions that have been given. Unfortunately, we
have so much work on our agenda when we get to Washi ngton
every tinme, that each thing we do seens to have to be
tightly schedul ed, and we are noving up agai nst the deadline

for this amendnent cycle and for the tenporary energency
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authority Congress has given us, sonme of which has to be
exerci sed by April 6th.

So we wish we had a whole day to spend with all of you, but
we don't. W only have this norning, and therefore | think
M ke Courl ander has tal ked with you about the needs of
noving along. And | would like to say that we are going to
have to hold to the tine schedul e, and dependi ng upon how
much tinme you take for your presentations, there may or may
not be opportunity for us to ask questions.

But we think that it would be hel pful for us, if any

Comm ssioner has a question to ask as you begin your
presentation or in the course of it, just the way judges may
interrupt when they are really interested, if any of you go
to the Supreme Court and see that, if judges are really
interested in the subject matter and there is sone probl em
or sone question, the nost direct way to get help or to
under stand your position may be to junp in with a question.
So if that is done, please recognize that it is because we
val ue your input that we are asking the questions, because

we want to find out what help you can give us in that
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particul ar area.

So | will be having to keep noving the panels through
because of the time pressures, but be assured that we have
read the witten subm ssions. This group of Comm ssioners
is amazing. | nean they are really working hard, they read
everyt hing ahead of tine.

And so | won't say any nore. W will be able to start with
the first panel, which is going to deal w th nmethanphetam ne
and al so speak on the subject of crack. And that is Julie
Stewart, President of Fam lies Agai nst Mandatory M ni nuns,
and WIlliamBoman and Dr. Arthur Curry, also nenbers of that
sanme group

M5. STEWART: Good norning, and thank you very much for the
opportunity to speak to you. W are very excited to see al
of you here, seven new faces. You haven't heard our shtick
before--so | hope it is interesting--with the exception of
John Steer. | amnot sure if it is really an honor to be
the first person to speak today, or whether | amthe guinea
pig to see how tough you will all be, and the rest of the

peopl e may | eave after that.
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But some of you may know what Fami|lies Agai nst Mandatory

M ninmuns is, and those of you who don't, I will fill you in
briefly. W are a nonprofit, nonpartisan organi zation t hat
Is focused on educating the public and the policy-nmakers
about sentencing policy, and we advocate for its reform
specifically the reformof nmandatory m ni mum sentences but

al so sonetinmes the guidelines, at both the State and the
Federal |evel.

The costs that we sort of elucidate are not just tax dollars
but al so the unwarranted sentencing disparity that we see,
the di sproportionate sentences, and the transfer of the
power of sentencing fromthe judiciary to the prosection.

We have about 18,000 nenbers across the country, two of whom
are sitting on either side of ne. W have 30 chapters, also
run by volunteers, in different States.

| started this organization in 1991 after ny brother Jeff
was arrested for growing marijuana and received a five-year
Federal prison sentence. He was sentenced in the State of
Washi ngton by Judge McNi chols, and I was stunned when Judge

McNi chol s said at sentencing he did not have the ability to
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give ny brother the sentence he thought was appropriate
because his hands were tied by nandatory m ni mum sent ences.

| knew not hing about it prior to that tinme. So his
concession, really, was what notivated nme to quit nmy job at
the CATO Institute and start this organization back in 1991.
During our nine years of existence, we have been very much
of an ally of the Conm ssion's. W have worked closely with
ot her Commi ssi oners, and we have been thrilled that the

Comm ssion has taken the position of opposing nmandatory

m ni mum sent ences, so eloquently put in the 1991 report.

But we support the guidelines, not just because they are the
| esser of two sentencing evils but because we actually
believe in the attenpts to reduce the disparity in
sentenci ng across the country and anong |i ke def endants.

But we are concerned about the long termhealth of the
Comm ssi on, because we think that it really depends on how
much Congress |lets you do your job.

And as you all know, the mandate of this Comm ssion is not
only to establish sentencing policies and practices but to

I nform Congress, both as a resource and to advise and assi st
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themin making crinme policy. So, in other words, it is to
gi ve Congress information, not the other way around, which
is what seens to have been happening in the |ast few years.
Congress likes to tell you what to do.

But we really hope that you don't wait for Congress to tel
you what to do, but of course take the | ead instead, because
Congress, as you all well know, doesn't understand the fine
poi nts or don't understand the fine points of sentencing.
They are much nore responding to it froma politica
perspective, and absolutely with [ittle regard for the

t housands of lives that their policies affect.

So in sonme ways | would argue that as a result of the
congressional interference in the |ast five years or so,
this sentencing systemis really broken, and that | think
that you all have an opportunity to help fix it and turn it
around. | would argue that it is broken because we hear too
often that judges, defense attorneys and even prosecutors
are mani pul ating the systemto get around these highly

i ntol erabl e sentences, and instead end up with sonethi ng

that is just noderately intolerable. That spells trouble.
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That spells that the system has no effect.

So | really amexcited by the opportunity that you seven
menbers have to take back sentencing policy, basically, both
t hrough your public pronouncenents and your private
conversations wth congressional staff and the Menbers of
Congress thenselves, as well as with the Justice Departnent.
And | know fromthe runor mll that you already have been
neeting with Menbers of Congress and their staff, and I am
delighted that that process is starting to take pl ace.

Past Comm ssioners and Comm ssions have actually done a very
good job of taking the |ead and setting precedents, at the
sanme tinme that they have al so been sort of whi pped by
Congress, there have been bright shining |lights when they
have done bold things that basically did what this

Commi ssion is set out to do.

For instance, in 1991 when they responded to a congressional
directive to do a report on mandatory m ninmuns, they did an
excel lent report, and it very clearly laid out the problens
wi th mandatory mininmuns in relations to the guidelines. In

1995 the crack report was also very powerful. It didn't
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come to any firmconclusion, but it did an excellent job of
researching the informati on and certainly naking clear that
crack sentences are ridiculously out of I|ine.

In 1993 and ' 95 the Comm ssion uncoupled the LSD and the
marij uana sentences fromthe statutes, which | think was
remar kabl y--wel I, which was absolutely the right thing to
do, and we fully and strongly supported it. In 1994, Judge
W kins, who of course then was the Chair, and prior to
that, in '93 and '94, he was a strong advocate for a safety
val ve, a statutory safety valve, and was really instrunenta
i n hel ping get that through Congress.

And of course in 1995 the crack recomendation to the
Congress, as well as to the guideline amendnent, was very
bold, and | believe history will prove that the Conm ssion
was right, especially in the face of the so-called solution
that we are | ooking at today. Senator Abraham s anendnent
to rai se cocaine penalties is absolutely wong. And also in
"95 the Commi ssion tried very hard to rationalize the noney
| aundering guidelines, and failed nostly, as | understand

it, because the Departnent of Justice urged Congress to
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oppose it.

So | amjust pointing out that in fact there is historical
precedent for this Commission to take a strong, bold
position, and | think that you already know that but | urge
you just to continue on that path. And you have the first
opportunity to do that right now, before May 1st, by
opposi ng t he Met hanphet am ne Amendnent Nunber 4.

And the witten remarks that we have subm tted, which
obviously are not what | amreading, but well spell out our
argunent s agai nst the net hanphetam ne anmendnent, |argely--I
mean, it strikes me first of all the because there is no
directive from Congress to do anything, | amnot sure why
you are doing it. The five gram five year statutory
construction is the sane one that this Comm ssion opposes
for crack cocai ne.

So | hope that you will in fact avoid nmaking those penalties
worse. You will hear fromBill Boman on ny right how stiff
nmet hanphet am ne penalties al ready are.

So | know that you have read, because | was just told that

by the Conm ssion, our testinony that our general counsel,
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Tyl er Dodd, put together and did very eloquently |ay out
what is wong with the nmethanphet am ne anendnent, so pl ease
seriously take that into consideration. And I just, again,
hope that this will be the first step in your | eading

sent enci ng policy.

And | realize you don't operate in a vacuum and t hat
Congress w el ds a heavy club over your heads. But, on the
ot her hand, your mandate is to establish sentencing policy,
and | think that if you are willing to take the risk to do
the right thing, that you will in fact engender respect from
the Congress and again put this Conm ssion on the track that
it should be, which is the sentencing body of this United

St at es.

Thank you.

CHAI R MURPHY: M. Boman?

MR. BOMAN. Thank you, ma'am Good norning, nmenbers of this
Sentencing Comm ssion. This is ny first rodeo before you.
My nane is Bill Boman. | am from Houston, Texas, and | want
to thank you for this opportunity to testify before you

today about an issue that is very close to ny heart.
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Al though | admit | amno expert in sentencing matters, but |
am an expert in loving ny famly, even when they nake a

m stake. | am here because of ny niece, Terri Christine
Tayl or, who at age 19 becane entangled in a nethanphetanm ne
conspiracy that eventually cost her 19 years and 7 nonths of
her young life. She has already served 10 years in Federa
prison for the mnor role that she had in this offense.

am here today because | believe her sentence is far too |ong
for such little involvenent, and that the sentencing

gui del ines you are charged with to adm nister should be
reformed so that | owlevel offenders Iike ny niece are not
sentenced to "kingpin" tine.

| would like to tell you a little about nyself. | am an
owner of Qulf Coast Delivery Service in Houston, which is an
i ndependently owned little trucking conpany, and | have been
in business with this conpany since 1986 and have worked
hard to achieve the Anmerican dream by buil ding ny business
to support ny famly.

| have been married to my wife Norma for 47 years, and |

have three children. M niece Chrissy and | have been
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extrenely cl ose since she was 15 years ol d, when her nother
noved from Fl orida back to Texas. She was goi ng through
sonme typical turbulent teenage years, and | tried very hard
to steer her in the right direction by giving her a job at
nmy conpany, a place to stay, with unconditional |ove and
support. Although she did things |I disapproved of,

i ncluding dating nmen twice her age, | always tried to show
her that she had other options and a brighter future than
she bel i eved she had.

At age 16 she began experinmenting with drugs and quickly
becanme addi cted. Between ages 17 and 18 she was arrested
three tinmes for drug use, and seened to be spiraling out of
control. | tried to get her drug treatnment, and told her
woul d pay her tuition to beauty school or any ot her endeavor
that she pursued, and continue to furnish her a place to
live and keep her job open, if she would just participate in
sonme educati onal prograns.

About that tine she becane involved with a 37-year-old man.
O course | disapproved of this, but I had no choice of her

boyfriends. | thought this was yet another stupid teenage
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deci sion that would pass. In retrospect, | see how wong I
was.

Her boyfriend was very heavy into use and production of

met hanphet am nes. Chrissy's addiction escal ated and she
became nore and nore distant. There were tinmes when we
didn't even know her whereabouts. It was very hard for ne
to watch her young life slowy dissolve before ny eyes. And
I knew her boyfriend was no good for her, but Chrissy was
18, and in the eyes of the |law she was an adult, so | had to
resign nyself to the fact that despite nmy best intentions
she was going to pursue a life of her own choosi ng.

That is where the nightnmare really began. Her boyfriend

tal ked her into purchasing chemcals that could be used to
make net hanphetam nes. He reasoned that the chem cals were
conpletely legal, that they could not get her in trouble,
and that it was an easy way to nake a buck. She believed
him and nade the trip to Mobile, Al abama from Houst on,
where she entered the store and picked up an order of

chem cal s, went back to Houston and resuned her |ife again,

wor ki ng i n ny conpany.
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And several nonths later, after picking up an easy buck, she
returned to Mobile and picked up another order of chenicals.
When she got to the store, she found out that she didn't--or
t he DEA agent there posing as a salesman told her she didn't
have enough noney to pay for the order, and he
systematically took certain amounts of the chemicals so the
formula would be intact. He was actually a DEA agent
operating a reverse sting at the chem cal store.

A few hours later, Chrissy and her boyfriend were pulled
over on their way back to Houston, and the chem cals were
found. There was no evidence of equi pnment pointing to drug
manuf act ure; however, Chrissy and her boyfriend were charged
wi th conspiracy to nmanufacture nethanphet am nes.

If | had known then what | know now about the justice
system | would have forced her to plead guilty to these
charges. How naive | was to think that the facts of her
case woul d be considered. She believed she was innocent
because the chemicals were | egal, and decided to take her
case to trial. The prosecutor asked her to provide

substanti al assistance to the governnent for a sentence
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reduction, but she had no information to trade.

| well remenber nmy confidence in the greatest justice system
in the world, and ny famly felt secure in the fact that the
puni shment that she would receive would fit the crine that
she did. Indeed, we were thankful in sone ways that she
recei ved the wake-up call that she surely needed.

| will never forget the day of her sentencing. | sat in the
court, surrounded by ny famly, while Chrissy stood before
the judge and was sentenced to 19 years and 7 nonths in the
Federal penitentiary. The judge explained that there is no
parol e, that she woul d have to serve her entire sentence.

It seened like this young girl shrank before nmy eyes as |

wat ched her being |l ed away i n handcuffs and chai ns.

| thought | was dreaming. Then | got irritated, | got nad,

t hought | was going to have a heart attack, and | set nyself
on the path of trying to do everything | could to see that
justice was properly served.

Don't m sunderstand ne, gentlenmen and |ady. She needed to
be puni shed. She needed sone help to free herself from her

sel f-destructive behavior. But alnost 20 years in prison?
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This country doesn't even sentence rapists and nurderers
that severely. Wat | saw in the courtroomthat day, and
what | have | earned about mandatory m ni num sentenci ng and
sent enci ng gui delines since, has made nme doubt everything
that | once cherished about the Anerican justice system
These days, sentencing reformseens like it is nobody's
probl em Congress refuses to even | ook at mandatory

m nimuns for fear of being | abeled "soft on crine.” The
Sent enci ng Conm ssion in past years issued indictnents of
conflicts caused by mandatory sentenci ng and sentenci ng

gui del i nes, and yet nothing substantial is done to address
what is happening to tens of thousands of Crissys across the
country each day.

Since | becane involved in FAMM at |east five reports on
the ineffectiveness of nmandatory m ni num sent ences have been
rel eased, and all fell by the wayside. One begins to
wonder, in this denocracy of ours, what a person has to do
to see that bad policies are addressed and reforned for the
good of the entire system

| tell you this because a substantial part of Chrissy's
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sentence is guideline tinme, but also because you have the
power and the authority to shape our nation's discussion of
sentencing. You have the ability to revive discussions on
the problens created by mandatory sentences and their inpact
on the sentencing guidelines. You have the power to refuse
to inplenent politically expedient sentencing increases for
nmet hanphet am ne and all other drugs. You have the power to
decl are a noratorium on sentencing increases for drug

of fenses under the guidelines until the conflict between
mandatory m ni muns and the guidelines is resolved. You can
take the bull by the horns and foster real debate on these

i ssues instead of silence.

The question | pose to you today is, will you use your power
to better our sentencing system or will you sit by and

wat ch 1, 000, 10,000, 100,000 non-violent, |owlevel drug

of fenders sent to prison to serve unjust |ong sentences that
you have a hand in creating?

The year 2000 marks the tenth year that this teenager has
been in prison. 1In just a decade, we have seen our world

revol utioni zed by technol ogy, inproved by a boom ng econony.
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Wil e we have been enjoying the fruits of this prosperity,
Chrissy has al so seen her world change. She has watched the
nunber of inmates double, triple, quadruple in her prison.
She has seen Pell grants and educational prograns

el imnated. She has been stripped of the few perks given to
pri soners by Congress. She has seen prisoners |ose all hope
of reintegrating into society.

We have a different country now, and Chrissy is a different
person. | too ama different person, and | don't expect
anyone to change Chrissy's situation. But | believe that
the universe is on the side of justice, and that we can
change our systemif we have the strength and character to
try.

You are new Conm ssioners, and as such, sentencing is your
problem | urge you to | eave your mark on the

adm ni stration of justice by becom ng the nost vocal and
active Sentencing Conm ssion in the history of the United

St at es.

| thank you for listening to ne.

CHAI R MURPHY: Thank you, M. Boman.
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W want to get you in, too, Dr. Curry.

DR. CURRY: Thank you. Madam Chair, nenbers of the

Commi ssion, first of all let nme thank you for the
opportunity to testify before you this norning.

| consider it extrenmely significant that you understand
first why I amnot here. It is not nmy intent to point
fingers or to criticize judges or prosecutors, nor to nock
the judiciary systemof our country. M sole purpose today
is to present ny son's case to you as an exanple of why we
must rethink the 1986 Anti-Drug Abuse Act in general, and
specifically the disparity that exists between powder and
crack cocai ne sentencing | aws.

In passing this act, we have forced prosecutors to
denonstrate their toughness on drugs and drug of fenders by

t he nunber of convictions they get. This has neant, in many
cases, referring cases normally heard in State courts to
Federal courts; changing trials to a nore favorable | ocation
for conviction; and using mnor participants in an

under cover capacity relative to other crimna

I nvesti gati on.

M LLER REPORTI NG CO., |NC
507 C STREET, N.E
WASHI NGTON, D.C. 20002
(202) 546- 6666



| nmust admit to you, however, that | amfrustrated and
soneti nmes angered by a denocratic systemthat | defended and
pronoted as a soldier in Vietnam as an educator, as a
parent, and as a black male in America. | was raised to
believe that this system worked for everyone, regardl ess of
race, gender, age or religion. Now, for the first tine in
ny life, when | need to use this systemnost, | have found
it alnost inpossible to have any elected official to even
l'isten.

My son, Derrick Curry, was arrested Decenber 5, 1990, at the
age of 19, and charged with one count of possession with
intent to distribute crack cocai ne and one count of
conspiracy to distribute crack cocaine. He is the youngest
of three children and ny only son. H's oldest sister is an
accountant. H's other sister is a recent graduate of
Carnegie Mellon in Pittsburgh, and now is a human resources
director for a very, very large conpany in Denver, Col orado.
A conpl et e background check was done by the FBI, and no

evi dence was found to support any contention that he was a

m nor drug dealer. |In fact, the prosecutor indicated early
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in the gane that he was a mnor participant and really had
no information to give. However, they were willing to offer
himthe opportunity to plead guilty for 15 years in exchange
and hi m goi ng undercover relative to other crimna

I nvestigations in the Washi ngton netropolitan area. Derrick
turned down that plea agreenent, and as a result went to
trial. He was therefore convicted of three of the five
counts that he was charged wth.

| think it is inportant that you al so know t hat he was

i ndeed a mnor participant. He owned no autonobile. He had
no jewelry. He had no noney. He, |ike many other college
students, borrowed noney on a regular basis from his nother
and nyself, to get gas to get to and fromcollege. On the
ot her hand, despite having an 1Q of 80, he was in his second
year at Prince George's County Community Col | ege, working
toward, of all things, a degree in crimnal justice. He
wanted to be a State Trooper

The FBI had concluded an investigation involving 28

i ndi viduals over a five-year period. By the prosecutors’

own records, nmy son was a mnor participant who was only
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involved in that investigation for six nonths.

During the ensuing nonths, he was offered the opportunity of
a plea, and as | said before, 15 years, and especially going
undercover. He found it just sonmething that he coul d not

do. | nust say to you as a parent | thought | ong and hard
about what the repercussions could be relative to going
under cover, and maybe it was better for himto go to prison.
At least at that particular tine, | felt that he would be
saf e.

My son was sentenced on COctober 1, 1993, to 19 years 7
nont hs wi t hout parole. However, he would have received a 10
year sentence at best if it had been powder cocai ne.

| amrem nded of an article that appeared in the Washi ngton
Post just after ny son was convicted and sentenced. It was
by a Federal prosecutor by the nane of Jay Apperson. He
said in his testinony that in many cases there are

subj ective practices that exist when prosecutors deci de who
to charge, who to hold accountable for certain anounts of
drugs, or whether to provide substantial assistance or

cooperati on.
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According to this article, a woman was sentenced to 10 years
in Federal prison for her involvenent in a drug conspiracy.
After deciding |ater to cooperate, she served only 18
nmonths. M question, therefore, is: Does fairness and
justice and equality of the | aw depend solely on the
prosecutor that one receives?

| nmust admit to you that | too sat in front of the TV set
several years ago and watched then fornmer President Bush
address the nation on the drug problem Wthout the facts,

| too believed that crack was the worst evil to confront our
nation, that something had to be done.

Now we have the facts, and sonething still nust be done.
Wth the facts, how can the penalty for crack cocai ne be 100
times greater than that of powder cocaine? Wthout powder
cocaine, there is no crack cocai ne.

| am hopeful that you at the new Conmi ssion will w pe the
slate clean and finally resol ve the naggi ng and unj ust

di sparity that exists between powder and crack cocaine. In
addition, | hope that your solution will be retroactive, not

only to aid ny son but to rebuild Anerica' s confidence in
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our judiciary system

| knew the son that | sent to Federal prison. | was worried
and extrenely concerned about what | would receive back
after 19 years and 7 nonths. | ampleased to tell you that
he has finished every course at the Cunberland institution
that is available to him both spiritually and
educationally. He has changed his major and is within three
courses of receiving his degree. For that, | am proud.

But | beg you, please let's stop the nmadness. Please find
ways for non-violent offenders to take advantage of the
safety valve that already exists and to elimnate the

di sparity between crack and powder cocaine. Thank you for
your attention.

CHAI R MJURPHY: Thank you very nuch, Dr. Curry, and Ms.
Stewart, for your remarks and the good panel that you have
brought to give very inportant testinony.

M5. STEWART: Thank you.

CHAI R MURPHY: And we will keep it in mnd. Thank you very
much.

M5. STEWART: Thank you.
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CHAI R MURPHY: And you know we are going to be here beyond
just this anmendnment cycle, so--

M5. STEWART: Don't worry, you will see us again.

CHAI R MJURPHY: The next panel is on the NET Act: Bob
Kruger, Vice President of Enforcenent, Business Software

Al liance, and David Quam who is the General Counsel for
International AntiCounterfeiting Coalition. M. Kruger?

MR. KRUGER: Good norni ng, Judge Murphy, other nenbers of
the Conm ssion. M nane is Robert Kruger. | am Vice

Presi dent of Enforcenent at the Business Software Alliance.
That is a trade associ ati on whose nenbers include the

| eadi ng publishers of productivity software.

| am honored to appear before you this norning to testify on
behal f of BSA and four other associations whose nenbers
share a conmon interest in protecting copyrighted work from
theft: the Interactive Digital Software Association, whose
menbers publish entertai nnment software; the Mdtion Picture
Associ ation of America, whose nenbers produce filns; the
Recordi ng I ndustry Associ ation of Anerica, whose nenbers

produce sound recordi ngs, records, CDs and audi o tapes; and
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the Software and Information Industry Association, which is
the principal trade association for the software and digital
content industry.

As you can see, Judge Miurphy, there nay be only one of ne
sitting here, but there are a |lot of people whose interests
and whose livelihood are represented by ny testinony today.
They include programrers and song witers and actors and
artists and technicians and engi neers, and people who run
shops who sell these various products. They also include
music lovers and filmbuffs and really anyone who uses a
conput er.

Al'l these people and many others have benefited fromthe
expl osion in creative output by the copyright comunity,
especially over the past decade or so. These prograns that
the software i ndustry has devel oped have, everybody agrees,
revol utionized our lives. The novies and the songs have
entertained us and enriched us. Together, these products
have made wonderful contributions to the U S. econony. It
IS no exaggeration to say that the conbi ned copyrighted

i ndustries are Anerica' s nost successful conpetitor in the
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gl obal nmarket pl ace.

But these benefits have been put at risk by the increasing
i ncidence and scope of intellectual property crime. Piracy
has | ong pl agued the copyright community--we are kind of
used to it now-depriving creators of a return on their

i nvestnment and stifling growth. In recent years, however,

t he probl em has grown nmuch nore severe. As technol ogica
advances have dramatically increased the ability to
reproduce and distribute copyrighted work, it has really
beconme open season on the copyright industry.

To give you two exanples of that, physical distribution
channel s have been invaded by sophisticated and often
dangerous counterfeiting operations. On the internet,
auction sites, pirate web sites and pirate groups have

di stri buted unaut hori zed copi es of copyrighted works on a
scale that threatens to dwarf the estimated $20 billion in
revenues |ost to piracy by so-called traditional neans every
year.

Judge Murphy, nuch has been done to address this problem

t hrough education and technol ogi cal neasures and civi l
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enf orcenent and ot her means. However, there is now a public
policy consensus, reflected in the NET Act directive, that
the deterrence avail able and only avail able through crim na
prosecution is an essential conponent of an effective
solution. Wuld-be infringers need to perceive and

under stand t hat neani ngful sanctions will be inposed upon
those who engage in activities that rise to the | evel of
crimnal violations of the |aw.

Qur associ ations, the ones | represent today, have tried to
be as hel pful as possible as first Congress and now t he
Comm ssi on have sought our input on enhancing the

gui delines. W have testified. W have submtted witten
comments, which I hope is a part of the record, in at |east
two letters commenting on options under consideration.

At this time | thought--

CHAI R MURPHY: They are a part of the record.

MR. KRUGER: They are? Thank you.

At this time |I thought, rather than offer further specific
comrents on specific provisions, what | wll do is just

briefly summari ze the principles which we believe underlie
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both the policy objectives at work here and the inportant

i nstitutional considerations that of course you nust

consi der when you nake any change in the guidelines.

First, we believe that the retail price of the

i nfringed-upon article should be the basis for determning
the infringenment anmount, and we have spelled out in sone
detail why we think that is true. But let ne just nake one
comment which | think illustrates the point, and that is

Wi th respect to these NET Act cases which in many ways gave
rise to this process in the first place.

These are typically cases where people are out there using
the internet to distribute these goods w thout any financial
benefit or commerci al advantage. |In other words, they are
in a sense eccentric philanthropists. They are giving away
our product for free. They are not naki ng noney, at | east
not directly, fromdoing so, but in the course of doing so
they are often displacing a fair percentage of our market.
From the standpoint of the victim it really doesn't matter
whet her they are nmaki ng noney or not. They are conmtting

theft, or at |east enabling other people to commt theft,
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and under a val uation net hodol ogy that | ooked at the price
of the infringing article, there would be no val uation at
all in those situations.

CHAI R MURPHY: You know, | think we are very well aware,
even before we got your materials, when we went through the
confirmation process, about the concerns that you are

tal ki ng about now. And | don't know whether you are going
to address the particular options that we are | ooking at or
sonme of the details, because | think that would be very

hel pful to us. Because we are faced with dealing with the
kind of thing you are tal king about, and I think we
understand that those are big problens, but then the

gui del i nes, what are we going to do about different, very
di fferent kinds of cases?

COW SSI ONER CASTI LLO: Can, | Madam Chai r man?

CHAI R MURPHY:  Yes.

COWM SSI ONER CASTILLO  In particular, we would like to
know, why have you swi tched your support from Option 3 to
Option 4, and if you could tell us anything you can about

t hat .
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MR. KRUGER: Well, actually I will be happy to respond to
questions now, and put ny testinony aside and return to it

if time permits or if we mss any of the issues.

Actually, 1 don't think we perceive there to be a dramatic
difference in the way in which Qption 3 and Option 4 would
affect the copyright community. W think both of those are
certainly an i nprovenent over the status quo. | believe
that we felt that Option 4 struck a better bal ance between
the conpeting interests at stake here.

Now, one of the problens | amhaving is that to sonme extent
this has becone a little bit of a noving target for us,
because we had commented first on the options that were
publi shed in the Federal Register. Then we were provided
with a paper by the Comm ssion staff in February, and we
provi ded a second set of comments on those options. And now
| understand, in fact, that there has been another set of
opti ons devel oped which in all candor we haven't seen, or at
| east | haven't seen.

So, you know, | wouldn't want to msstate the issue in terns

of ny response to your question. So in terns of specific

M LLER REPORTI NG CO., |NC
507 C STREET, N.E
WASHI NGTON, D.C. 20002
(202) 546- 6666



aspects of each of those options, |I think we felt that the
speci al offense characteristics under Option 3, old Option
3, and under new Option 4, both seemto ne to satisfy our
basic interests.

CHAI R MURPHY: And | would assure you we are not trying to
be difficult as we are making these nodifications, but it is
just as we are looking into it.

MR. KRUGER It is the process.

CHAI R MJURPHY:  Yes.

COWM SSI ONER SESSIONS:  And | think some of the

nodi fications were as a result of input that you have given
to the staff.

MR. KRUGER Well, we very nuch wel comed the opportunity to
work with the staff and with the Comm ssion on this issue,
we think as victins, as direct victins of intellectual
property crimne.

COMM SSIONER SESSIONS: So is it fair to say the thrust of
your testinony is that you don't object to Option 3 or
Option 4? | mean, that there is no, at least in your view

with regards to copyright laws, there is no substantive
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di fference between those two?

MR. KRUGER: | think Option 3 as presented in the Federal
Regi ster, which we originally supported subject to m nor
nodi fi cati ons, which as you note, Judge Sessions, have in
sone i nstances actually been inplenented, we would continue
to support. And Option 4, though, in the second paper we
think is actually an inprovenent in sonme respects and woul d
al so have our support.

COMM SSI ONER SESSIONS: I n your statenent earlier you were
tal ki ng about how sonmeone who does not benefit financially
fromthis crime still should be treated--at |east | assune
that you are suggesting this--still should be treated

equal ly with someone who perhaps has benefited, because the
I npact upon the victimis the sane.

MR KRUGER It could very well be the sane.

COMM SSI ONER SESSIONS:  So is your position that there
shoul d not be any kind of adjustnent for soneone who has not
gai ned anything commercially, in light of the fact that we
are also dealing with crimnal culpability here, making

people crimnally responsible for what they have done?
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MR. KRUGER: Certainly, again, Judge Sessions, fromthe
standpoint of the victim it matters not a | ot whether the
perpetrator is actually benefiting financially or whether he
isn't, because the |oss of the market displacenent or the
injury can in every instance still be the sanme. | think we
acknow edge, though, that under | believe new Option 4,
there is in fact a special offense characteristic that woul d
all ow for a two-1evel reduction in, anong ot her

ci rcunst ances, where the individual was not profiting from
the infringenent, and we would be willing to support that
option even with that adjustnent.

COMM SSI ONER SESSI ONS:  And how about an upward adj ust nment
for those persons who are involved in |large-scale crimna
enterprise and earning |large quantities of noney? Wuld you
then suggest that that is not appropriate, or would you
suggest that that is appropriate?

MR. KELLNER: Well, actually I think if there was one new
area that wasn't reflected by the options that have been
presented, it is the operation of |arge-scale crimna

enterprises. There are in fact organized crine el enents
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that are recognizing that this is the place to go. The
profit margins are really nice, if you don't have to pay for
the research and devel opnent. |In addition to that, it is a
much safer enterprise than a ot of other forns of crimna
activity, and there is nmuch less risk of being crimnally
prosecuted, and the reason we are here, there is very little
risk of going to jail.

So we actually see right now, and we believe we are going to
see a mgration of organized crine elenents into this area.
And we think the one way in which the options that have been
presented actually are deficient is, they don't seemto
enpower the courts to deal with that situation

COM SSIONER O NEILL: It seens that at | east you are saying
you woul dn't oppose a two-level reduction for soneone who is
not doing it specifically for pecuniary gain.

MR. KRUGER: W thought Option 4, at |east the Option 4 that
| am comenting on, dealt with that in an el egant way,
because what | think it did was, it set out a series of

consi derations that m ght cone into play, that m ght warrant

a two-1level reduction. That was one of them W felt that,
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you know, sort of seeing it in that manner, that woul d be--
COWM SSIONER O NEILL: So you are at least willing to
recogni ze the fact that, despite the fact that the pecuniary
harmto the victimmay be the sanme, that the idea of

cul pability of the offender, that sonething ought to be
taken into account or at |east mght be taken into account
on that basis.

MR. KRUGER: We certainly understand that the Conm ssion has
to consider a range of factors when it arrives at a
guideline, and it is not solely a question of the injury to
the victim and to the extent that the crimnal culpability
vari es based on whet her or not the individual was profiting
financially or not, and | think that would be a factor.

Let nme nention one thing, though. Even on these sites that
are nentioned, these so-called NET Act web sites, for
exanpl e, there is one being operated, or has been, by a
group called Pirates Wth Attitude, and they basically have
a web site fromwhich you can go and downl oad copi es of our
products. And in nmany instances now these sites are not,

even though they give away the software for free, they are
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not exactly not benefiting financially. Many of them all ow
banner advertising on their sites, and the nore popul ar the
site, the nore noney they get fromthe advertisers. So
there is an indirect commercial benefit.

COMM SSI ONER SESSIONS:  Pirates Wth Attitude? Well, so
then if you agree that it should be, that the crimna

cul pability of the individual defendant should be a factor
here, and there should be an adjustnment of two levels if it
was a non-commercial situation, would you al so agree that
per haps there should be a provision for an upward and a
downward departure, giving the courts sone discretion based
upon the individual District Court judge' s assessnent of
harm and al so cul pability?

MR. KRUGER | think that takes you off into a different
area, Your Honor. Actually, | think you can both anend the
guidelines to allow for situations that you identify, to
affect the ultimte sentence, but we believe that the

gui del ine that you cone up with needs to be certain and
predictable in every instance, and that open-ended departure

provisions or qualifiers like "usually” will be at odds with
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the objective of certainty and predictability.

This is a unique area, we think, because we think that the
opportunity here for the deterrent effect of guidelines to
have an inpact is probably greater or as great as it is in
any other area of the law. Patterns of behavior, about how
to behave on the internet or with digital products
generally, are just formng right now W think that if you
send out a clear nessage, it may not require a | ot of
prosecution, that if you send out a clear nessage that if
you get prosecuted, you will in fact be subject to

nmeani ngf ul sentencing, that will resonate anong the woul d-be
i nfringing conmunity.

COWMM SSI ONER KENDALL: But, see, here is the problemwth
that. You say that, but that is the sane argunent that was
made about crack, and the reality is, the 19-year-old that
is doing it doesn't even know we exist. They don't even
know we exi st.

So when you are setting out organized crine, yes, but the
fear that you have is, if you don't have sone nechani sm and

hel p us out here, departure was one way, up and down, sone
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mechani sm

--were you here for the | ast panel ?--sonme nechani smthat prevents, in
intellectual property, creating Chrissy's and Derrick's of
the world. | don't know if |I amarticul ating--
MR. KRUGER  No, | think you are, and--
COWM SSI ONER O NEILL: Part of the difficulty, | think part
of the concern here, is that | nean | think we all see sort
of the headline of the 19-year-old college freshman geek who
upl oads an $89 copy of Wndows onto his web site, and people
fromall over the world who probably would actually buy
Wndows if they could, can downl oad a perfect copy of
Wndows. So at $89 tinmes a million people, suddenly a
19-year-ol d col | ege geek, based upon the fraud guideline
tables, is going to go to prison for the next 30 years. |
think that is one of the concerns that we have, or that has
been expressed at |east in our deliberations as a
Comm ssion. How do we address that sort of a problem
setting aside the idea of the organized crine?
CHAIR MURPHY: | just want to be sure, we will let M.

Kruger respond, but then | want to be sure we give M. Quam
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sone time, too. You can see we are very interested. D d
you want to add on?

COWMM SSI ONER KENDALL: Just adding that there is a trademark
question, and that is, what do you do with the $100
knock-of f Rolex that there is no way on earth anyone
bel i eves that what they are buying is the real MCoy, and
then you used the infringed upon value for junky watches
that are counterfeits.

COWM SSI ONER O NEI LL: And that the person wouldn't possibly
buy and sell.

MR. KRUGER: Why don't | |et David--

CHAIR MURPHY: | think that is good, and then if you have
sonet hi ng- -

MR. KRUGER: | will think of an answer.

MR QUAM N ce stall. W wll take that. Wy don't we

just start there. W won't bother with testinony. W have
been doing this for over three years, and | amrem nded that
policy in Washington is often a marathon and not a sprint,
having cone full circle on this issue.

From a trademark standpoint, that is a nost difficult case.
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What | |ike about what the Conm ssion and the Conmi ssion
staff has done over the last three years is, nunber one, to
take into account the nuances of these crines, including the
$100 Rol ex or the $50 Rolex. Shoot, | have got Chane
scarves right outside ny office building that you can get
for $10, that regularly sell for $250, and we are right next
to the FBI building. You know, how are we supposed to
account for that?

Fortunately, part of the process has been educating exactly
what these crinmes nmean froma broader context, and that is
wel | docunented in sone of our testinmony. | think that
Option 4, in allowing for a downward departure, and a
recognition by industry that those are very difficult cases
and that a downward departure may be warranted where, you
know, the consuner certainly is not defrauded in that
particul ar case, is a neasured approach that is fair and

t hought ful .

A downward departure that is endl ess or has, you know, no
real m of consistency fromcase to case | think threatens the

certainty that prosecutors quite often |ook for or |aw

M LLER REPORTI NG CO., |NC
507 C STREET, N.E
WASHI NGTON, D.C. 20002
(202) 546- 6666



enforcenent | ooks for within the guidelines. And so that
two-| evel departure provision that is in here for, right now
it is price or quantity--price or quality--takes that into
consi der ati on.

That being said, the | ACC and its nmenber conpanies actually
recommended a |inking of those two, quality and price, not
or price, because quite often it is the two of them together
that is the nost clear indicator of when you have a
counterfeit good. One of the problens we are facing, and
this again is an energing market, is that of the internet.
Because, as you said, a consunmer who can go to a bazaar or
to the street corner right outside ny building, can fee

that Chanel scarf, can pick it up, knows the price, knows
the quality, and pretty nmuch knows what they are getting.
However, the person who does that on the web, the picture
that is posted is not of a counterfeit good, it is of the
real one, usually taken right out of a magazine. Your brick
and nortar, your qualities are gone; all they are left with
IS price.

Price by itself is not necessarily, except at the nost
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extrene levels, a clear indicator of a product that is
counterfeit versus maybe diverted or "gray market" goods or
hi ghly di scounted for sonme other actual reason. That is why
we say a |link between those two nay be a clear indicator,
and why we are supportive of Option 4 and this downward
departure.

Let nme add real quickly, one of the reasons--it was asked
why nove from3 to 4, and the | ACC cane out and support ed,
has supported Option 4 as witten, and wote sone conments
that may have led towards Option 4. Option 3 | amafraid
sets out a double citizenship for intellectual property
crines, because when you tal k about substantially simlar or
identical to, you are disproportionately going to affect

t rademar ked goods.

Counterfeit goods, you know, in sone cases can easily nmake a
quality difference that, you know, you m ght be 90 percent

of the way there. Well, is that substantially

i ndi stinguishable fromor identical to? | think you can
make a case that is not.

That nmeans that trademarked itens or trademark cases wl |
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not be enhanced under Option 3, and therefore they stay at
the levels they are. Meanwhile, copyright cases are
prosecuted at a different level. | amafraid that that
actual |y woul d engender a tendency to want to take copyri ght
cases over trademark cases, and right now both are equally
as serious problens, as far as what they do to the econony,
what they do to the manufacturers, how t hey underm ne

i nvestnment, |let alone how they defraud consuners.

COWM SSI ONER KENDALL: But isn't that the nature of the
beast, and the problemw th Iinking you two together in this
statute? Because | mght go buy a 90 percent Louis Vuitton
bag, but I amnot going to buy a 90 percent get the job done
copy of Mcrosoft Wndows. | want the real deal, the
one-to0-one correspondence. The sane if | buy a bootl eg
recordi ng of Bruce Springsteen, | don't want to hear a guy
that sounds kind of |ike Bruce Springsteen. So it is just
the nature of the beast.

MR QUAM It may be the nature of the beast, and certainly
technology allows for digital copies in the copyright world,

virtually an absolute pure recording, a pure copy, sonething
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that you can take off and it may be a one-for-one sale. W
have al ways recogni zed that that is a difficulty for the
trademark i ndustry.

However, does that nean that tradenmarks, sonmehow trademark
counterfeiting is not as serious as copyright? And | argue
that it is absolutely not, and needs to be treated the sane.
The NET Act didn't make sone distinction between copyri ght
and trademark. It said we need to enhance based on ret ai

val ue and quality--or quantity.

And | think Option 4 does that. It recognizes this
trademar k program and concern, and staff has done an

excell ent job over the last three years really |istening and
under st andi ng the many nuances, as | amsure you all are now
very famliar with, of these particular types of cases.

They are not easy.

One other issue | have with a possible downward departure
that has a |l ot of discretion, or at least is bottomess, is
that it is very difficult in these cases at tines, certainly
in the civil context we run across this all the time, to

measure the ambunt of loss. Trademark owners in a case, in
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saying, "Wll, exactly how nuch did you

| ose?"--counterfeiters don't keep records. They operate cash
busi nesses. They are highly organized.

How exactly do you conme up with that solid nunber? You can
get an econom st, but we have had trouble really
articulating the conplete, the total anount of |oss. They
are estimates, and they are estimates for a reason. It is
one of the reasons Congress provided for statutory danages
in those type of cases, because it is so hard to determ ne.
Therefore, you know, what we have here is the retail val ue,
whi ch we believe is the best articulation in all cases as
the starting point of what you |l ose, and are supportive of

t hat downward departure in this case.

CHAI R MJURPHY: Just a second. W are just about out of tine
here, and I wll turn to you for your question, but | would
like to give each of you sort of a last shot at what you
think is the nost inportant nessage you want to give.

nean, it's very conplicated trying to balance all of this.
COWM SSI ONER O NEI LL: | have actually got a question

hangi ng out there.
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MR. KRUGER | was going to say, | think the nost inportant
thing I could probably say by way of conclusion is to try to
respond to at |east the questions that are hangi ng out

there, because at |east those are obviously of concern to

t he Conm ssi on.

So just one would be followi ng up on what David just said.
There are two variables in this equation, of course, when
you are calculating the valuation. There is in fact the
price, and then there is the quantity.

| think, just to echo what David was saying, it is our view
that in many, many instances the quantity of the
infringement will be understated, and that will favor the
def endant. Because not only don't counterfeiters and

pi rates keep good busi ness records, when you're talking
about downl oading fromthe internet, in many instances you
can never retrieve that information, particularly if the
pirate has nade any effort at all to keep that information a
secret.

But in response to the bigger question of, well, gee, you

know, we don't want these situations where we are confronted
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with having to throw people in jail for great |engths of
time, | guess a couple of things on that. First of all, of
course there are no mandatory mninmuns in this area.
Secondly, as | understand sone of the scenarios that have
been spun out by the staff as we have tried to apply these
to real world situations, we are tripping over nmaybe a year
in sone cases possibly up to two. W are not talking, in
nost situations, in the great majority of the cases, about
30-year jail terns or even 10-year jail terns or 5-year jail
terms. W are here, in part, to get people to have a
prospect of doing a jail termif they are engaging in theft
on a conmercial scale of intellectual property.

Finally, along those lines, it at |least occurs to ne that
conceptual ly, you know, if sonebody was able to back a truck
up to a store that was | arge enough to downl oad all of, or
to obtain fromthat store, out the back door, all of the
copi es of these products that they are able to nake
avai l abl e and distribute to people over the internet, we

m ght all sit around and say, you know, that person actually

deserves a pretty big sentence. Because in that situation,
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he has essentially robbed that store, that publisher, blind.
He has destroyed that publisher's market. He conmtted
theft on a scale that was frankly inpossible prior to the

I nternet.

So | wouldn't want to rule out the possibility that in sone
situations, where sonmeone has destroyed sonebody's market
entirely by making their products avail able w t hout

aut hori zation for free downl oad or distribution over the

i nternet, that person should be punished severely.

MR QUAM | will wap up just by saying that, again, over
the three-year process the industry groups and the

Commi ssi on have cone a |long way in working together, which

i s comrendable on all sides. You have industry, copyright
and trademark com ng together on Option 4 and finding that
to be a fair and thoughtful resolution to what has been a
very long, at times tedious process. Conmm ssioner Steer has
been on this since the begi nning and has watched this

evol ution.

COWM SSI ONER STEER: | just mght say | have gotten

tremendously educated. The first tinme you canme to talk to
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me and you nentioned counterfeiting, | thought we were
tal ki ng about currency counterfeiting, and so obviously I
have cone a long way in | earning about this.

MR QUAM Yes, | renenber that neeting well, and again it
sort of feels Iike coming full circle now But we are
close, and I think the Conm ssion and Conmm ssion staff has
done a very thoughtful and reasonable job in capturing the
nuances in a way that can be applied by prosecutors, can be
applied evenly, consistently, and with a sense of certainty
t hrough Option No. 4.

And so | would |ike to coomend you and just say, you know,
this is a serious problem The nenbers of our associations
are here and have worked it because the deterrent effect or
the need for a strong deterrent effect cannot be
understated. G vil renedies, the reason you have crines in
these areas is because civil renedies are sinply treated as
a cost of doing business to these folks. They are highly
or gani zed groups.

And we appreciate this opportunity.

CHAI R MURPHY: | have got to ask Judge Sessions if this is
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an urgent question, and if so, go ahead.

COMM SSI ONER SESSIONS:  Yes, it is urgent. It will be fast,
and perhaps it can call for a yes or no answer.

You anal ogi zed, under the NET Act, the trademark industry
and the copyright industry, and you suggested that Congress
in passing the NET Act really was nmaking a deliberate effort
to protect the trademark industry as well as the copyright

i ndustry. W have, at least | have been told in various

pl aces that really Congress was concerned with the copyright
I ndustry, not necessarily the trademark industry. |[Is that
correct, or aml|l wong?

MR, QUAM The NET Act as a whole was certainly designed to
take care of copyright type offenses, the downl oadi ng and

di stribution of products nmainly over, obviously, the
internet. However, that directive, this particular
directive then tal ks about enhanci ng.

| have heard fromny own sources that that was nmeant to
apply across the board, and | believe that there is a cal
for it and a need for it to be applied across the board to

all intellectual property crines, not one or the other.
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COWMM SSI ONER SESSI ONS: So Congress was in fact directing
the legislation toward the copyright industry, but your
sources have said that it is--

MR QUAM M sources said that this directive that calls
for an enhancenent of the sentencing is neant to apply to
all intellectual property, not just copyrights.

CHAI R MURPHY:  You know, | have got an unpl easant task,
because unless | keep us noving, we are not going to be able
to hear all the panels.

COW SSI ONER SESSI ONS:  You want to know who the sources
are?

COWMM SSI ONER KENDALL: No, | just want to know if your
sources had tal ked to their sources.

MR. KRUGER They may be on different sides of the aisle.
CHAIR MURPHY: M. Kruger, M. Quam we really appreciate
your being here on behalf of your groups, and you can see
that we are engaged, and we appreciate your hel p.

MR. KRUGER:  Thank you.

MR. QUAM  Thank you.

CHAI R MJURPHY: The next panel is on cellular tel ephone
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cloning and identity theft, and we have Roseanna DeMari a on
t el ephone cloning. She is the Senior Vice President,

Busi ness Security, AT&T Wreless Services. W have got Mary
Ril ey on cloning al so, Assistant Special Agent in Charge of
the United States Secret Service. And on identity theft we
have Edward Kitlas, who is Assistant Special Agent in Charge
of the Secret Service. And so we will start with M.
DeMari a.

M5S. DeMARI A:  Judge Murphy, nmenbers of the Conm ssion, thank
you for the opportunity, for letting us be heard this
nor ni ng.

| cone to you this norning to ask you to reconsider identity
theft, not as a crine as an end in itself, but as the nodus
operandi of the crimnal entrepreneur of the mllennium He
or she will use that operandi to erode our constitutiona

val ues of property and privacy. It needs to be | ooked at
for a uniform approach in sentencing that sends a nessage of
deterrence and zero tol erance.

To enhance that ook at it, I bring wwth ne the | essons

| earned in the cloning war. | have a nunber of the scars
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with me and they will never leave me. And | bring with nme
the future, which is now, technol ogical convergence.

The | essons learned in the cloning wars | learned in two
places. One was in the Ofice of the Special Narcotics
Prosecutor with The Honorable Sterling Johnson, and |

|l earned it at the hands of the Cali cartel, the nost
acconpl i shed equi val ent of the dot comin the crim na
worl d. They used cl oned phones because of the anonymty

t hose phones provided themto ply their trade and to evade
the | aw enforcenent. They weren't interested in stealing
phone service. They didn't care about other people's
identity. They wanted to run away from | aw enf or cenent and
ply their trade.

VWhen | joined AT&T Wreless, | learned that the industry as
well as the legislatures | ooked at cloning as a theft of
services crine; that these folks were stealing phone
services. Phone theft had been around forever, and industry
figures were ranpant. They were in the news. W all read
about it. At its height, it accounted for 3.8 percent of

the revenue of the wrel ess phone industry.
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Everyone thought it was about stealing service. To be sure,
there will always be fol ks out there stealing phone service.
In the begi nning, when a service industry opened, whether it
was restaurants or credit cards or banks, there was theft of
services. That is not what cloning was about and it is not
what identity theft is about.

You know, when these cases started to be prosecuted in the
Federal Governnent, thanks to the innovative approach of the
Secret Service and DEA, the District Courts were split on
whet her these cl oned phones were at risk devices. Wll, let
me tell you, fromthe State perspective, try to argue to a
State judge that that cellular phone is a forged instrunent.
It is not a pretty argunent. It doesn't |ook |ike a duck,
It doesn't quack like a duck. It is a cellular phone, and
what was being stolen was the electronic serial nunber and

the nobile ID nunber. You can't touch it, you can't snel

it, you can't feel it. It is not a tangible piece of
property.
Well, what it was about was anonymty. W were neasuring it

wong. W were looking at it as industry |osses. Wat that
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i ndustry | oss nunber tells you is the scope of crimna
demand for anonymity, and | suggest to you that the |arge
majority of those crimnal users were using it as an
approach to ply their trade.

VWhat is the true loss? Well, | learned that where we | earn
nost of our things in the wireless industry, from our
custoners. W held focus groups, because AT&T Wrel ess
wanted to put out billboards that said to the crimnal, "The
wi rel ess phone has gotten very sophisticated now W can
track the fol ks who steal it," and we were concerned t hat
that would scare our custoners. Wen we held focus groups,
our custoners were outraged that there was an ESN M N t hat
bel onged to them that even though they didn't pay for those
| osses, was being stolen.

| would analogize it to this. |nmagine going on vacation,
and while you were gone, a large crimnal entrepreneur I|ike
the Cali cartel canme in. They held business. They didn't
break through your door. There was no disruption or danage
to your property. They conducted business, and they |eft,

secured your prem ses, and you cone back honme. You suffered
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no nonetary damage, but you were invaded. You were the |ast
to know. You didn't even know it happened.

In fact, our custoners are always the last to know. \Wen we
find it, we take it off of the bill so it doesn't disrupt
their services. Their property rights are being invaded.

Qur notions of constitutional property and privacy are being
i nvaded.

Loss nunbers? |If that one phone call on a cloned phone is
to order a nurder or a delivery of drugs, or to warn a
confederate that there is a | aw enforcenent officer com ng
up behind a fellow crimnal, what is the |loss of that phone
call? | would suggest to you that that one phone call has a
tremendous loss, and it has nothing to do with the cost of
the | ost opportunity on that service.

To suggest that loss is relevant in this context is the

equi val ent of using a tape neasure to neasure a (inaudible).
It is not worthy. The lesson that | take fromthat is,

(i naudi bl e) ESNN M N nunbers, should we consi der | osses--
CHAI R MURPHY: | think that, you know, we have been studying

t he subm ssions and the concerns, and Congress has indicated
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concerns to us. W are aware of those, and what we are
dealing with nowis, well, what is the best way to address
this? And are you going to speak to that? Because here
again we have limted tinme, we have got three people, and
while it is fine to address the overall concern and you do
it in a very striking way, what should we do specifically
here, you know?

M5. DeMARIA: | think you have a uni que opportunity, Judge
Mur phy, to look at identity theft for a uniform sentencing
approach that is not technol ogy specific. Wat we are

tal king about in the Wrel ess Tel ephone Protection Act is a
t echnol ogy- speci fi c approach.

That becones neaningless in the world of the future which
i nvol ves technol ogi cal convergence, with the expl osi on of

the internet, with e-commerce, with the comng of the

virtual custoner, we will norph to a world in
t el econmuni cati ons and broad band where we will never see
our custoner. It will be anytine, anywhere, voice and data,

mobil e and fixed. You won't be able to touch it.

Identity theft then expands |like a toxic gas to fill the
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cont ai ner of that technol ogical opportunity. | think if
identity theft were studied in that context, you would be
able to put together a grid of factors that could be
calculated in ternms of its true inpact, not only to the big
risks that are currently existing in technol ogi cal -specific
crinmes |ike you have here but in the context of the risk to
the future. |If custoners do not have confidence in the
system they won't enmpower it, and then the world of on-line
banki ng, on-line trading, e-comerce, the world of

t echnol ogi cal convergence and all the prom se and value it
brings to the American consuner--

COMM SSI ONER JOHNSON:  Let ne say first, nice to see you
again. | have fond nenories of our work together. But

t hese options we have to consider, are you saying that you
favor none of these options?

M5. DeMARI A:  No, Your Honor. W endorse Option 3, and the
reason we endorse Option 3 is, it recognizes the nexus
between the lIdentity Theft Act and the Wrel ess Tel ephone
Protection Act, which | believe was its intent. It gives a

broad definition of access divides, and it increases | aw.
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What | am suggesting to you, it is not enough. The crim nal
personal ity noves at the speed of internet crine. | think
if we go with the limted approach here, we are not sendi ng
the necessary nessage. | think the changing crimna
frontier demands a re-look at this and a uniform sentencing
approach with gradations across all crinmes. W need to
address this. | think our constitutional values nandate it,
and | think the American consuner--

COMM SSI ONER JOHNSON:  So fromthe industry's point of view,
Option 3 is a first step?

M5. DeMARI A:  Option 3, yes.

COWMM SSI ONER KENDALL: One ot her question, and you can
address it. | ama little surprised to hear an AT&T

Wrel ess person say that the greater harmis the crimna
using a cloned phone, rather than the |loss that occurs from
t he usage of that phone.

M5. DeMARIA: That's fair.

COWMM SSI ONER KENDALL: Is that fair? One thing we tal ked
about, although staff didn't address specific |anguage for

it but it has been discussed, is a general enhancenent for
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use of a cloned phone in any crimnal activity, and that
woul d be maybe an adjustnent in Chapter 3, just |ike to get
poi nts for other specific conduct across a broad spectrum of
of fenses. Wiat woul d be your coment with regard to that?

| assune you are supportive of that?

M5. DeMARI A:  Enthusiastically. W have supported that in a
nunber of State legislative initiatives. But again, the
proper math is, we are tal king about the phone. The phone
will nmorph in the very near future into your connection to
the internet, your connection to the bank. | think you have
to nove away fromthe clone-specific approach and think
about it in the context of technol ogi cal conversion.
COWM SSI ONER KENDALL: To what ?

M5. DeMARI A:  Just briefly, the phone that gives you the
internet, that also reads bar codes in supermarkets so that
you can indicate what you want to the cashier. The broad
definition of access device that is endorsed by Option 3, |
woul d suggest that you stop tal king about ESNNMN. | think
we have defined an ESNNM N as an access device. Broaden it

to nmeet the speed of technol ogy.
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CHAIR MURPHY: | would like to nove on, and we nay be able
to get back with sone questions with you, Ms. DeMaria. W
real |y appreciate your presence here, but | would like to
get to the Secret Service.

COMM SSI ONER JOHNSON: | just want to say one thing.

CHAI R MURPHY: All right, Judge Johnson.

COW SSI ONER JOHNSON:  Ms. DeMaria is one of the best
prosecutors | ever had. You can order a transcript.

CHAIR MURPHY: Ms. R ley, you are next.

MS. RILEY: Good norning. Thank you. | appreciate the
opportunity to address this phase of the process to nake
anmendnents to 1029. As an agent involved in these of fenses
for the last 13 years, | have been very close to this issue
t hroughout, and now serving at our headquarters, have the
opportunity to review these cases as they cone in throughout
our 165 field offices.

One of the top concerns we had in working on the drafting
that occurred as a joint initiative between industry and | aw
enforcement in this case was the issue of the source of the

types of fraud that were occurring, and that is plainly
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adopted into at |east Option 2, where a two-1evel increase
is identified when we identify people with device-mnmaking
equi pnent itself.

A goal of the average | aw enforcenent officer out there is
not just to arrest sonebody for commtting an offense, but
to arrest the person who is back at the source of that

of fense. Wien we grab sonebody that either has counterfeit
credit cards or stolen access devices in any manner, whether
it isrelated to wreless tel ephones or access devices, our
goal is not to stop with that first arrest. It is to get
back to the person who is originally stealing the
information or originally has the equipnment that is
providing for that type of fraud.

CHAIR MJURPHY: You feel that is not addressed in Option 3?
M5. RILEY: Actually, what we would |ike to support, and we
do see it in Option 2 and in OQption 3, is to stay with the
enhancenent for the device-naking equi pnment rather than a
presunptive |oss anount tied to device-neking equi pnent. W
feel that it's very inportant to increase the sentencing

| evel for that source of the fraud.
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And t hat was one of the problens that we had i n working
specific cases, for exanple, in Mam, Florida. W would go
out and arrest the person who had the enbossers or the
encoders and hundreds and hundreds of account nunbers; or in
the tel ecommuni cations arena they woul d have the boxes that
could actually performthe cloning operation on the phones,
and agai n, hundreds of account nunbers. But if we couldn't
show a | oss anmobunt on those specific account nunbers, nany
times they hadn't been used yet, there was little or no
sentencing to attach to that. W always started with a base
of fense of 6.

We had formerly used, as we cited in the letter to you from
Under Secretary Johnson, a counterfeiting analogy that tided
us over, gave us a higher base offense |evel for
devi ce- maki ng equi pnent. Once that was renoved fromthe

gui delines, we felt that it was very inportant in this whol e
process of anmending 1029 to get back to the issue of adding
an of fense | evel when the person or the source of this crine
is identified and brought forward, whether or not we can

show speci fic account nunber | osses that person.
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In the case of tel ecomunications crine, specifically the
area of cloning, but now that is actually evolving, and we
certainly support Ms. DeMaria's statenment that we need to
keep this as technologically broad as we possibly can,
because- - COWM SSI ONER JOHNSON:  Does t hat
nmean that you support Option 3?

M5. RILEY: Yes, we do support Option 3, absolutely. W
certainly support the issue of increasing the base of fense
for device-nmaki ng equi pnment, rather than tying a presunptive
| oss anbunt to the specific account nunbers when it cones to
devi ce- maki ng equi pnent .

W find that it is also very inportant to pay cl ose
attention to, as Option 3 goes, throughout the definitions
and t hroughout the | anguage of Option 3 there is constantly
a pull-out of mni ESN pairs. W feel that we should stick
to just the term "unauthorized access device" or
"counterfeit access device." Mni ESN pairs are included in
the definition in 1929, but if we constantly single out that
one small portion or that type of crine, then we could

actually limt sone of the tines that we are bringing these
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t el ecommuni cati ons cases forward.

And we are incredibly frustrated in the tel ephone arena.
Every tinme we cane forward with either the original 1029

of fense or the sentencing, the defense attorneys were
constantly saying, "Look, we don't see in here where it
specifically says this type of"--that mni ESN cloning, for
exanple, is a problem

So one of the things that was specifically done within the
1029 anendnent was increase the 1029 definitions to say any
means of gaining unauthorized access to tel ecommuni cations
services. So we didn't focus just on mni ESN pairs. They
were certainly included.

But we woul d appreciate within Option 3, as well, continuing
along with that broader definition, staying within the
access device definition as currently exists in 1029 and not
singling out one specific type of telecomunications fraud
inamni ESN pair crine. As technology keeps changi ng, we
are seeing that crinme is keeping up with that. Everybody
wants to find a new way to exploit vulnerabilities in the

new t echnol ogi es.
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W feel that the definition stays very close to that, in
trying to actually plan for the new types of crines as they
come out. In fact, in 1029 when it was originally passed
back in 1986, Congress in the legislative history said that
the definition of this termis broad enough to enconpass
future technol ogi cal changes and not |imt that. W fee
that that should be done in the sentencing guidelines as
well. It would help us a | ot when people are trying to draw
that line between types of offenses in 1029.

Finally, | just want to address and certainly support AT&T' s
position on the use of these tel econmunications fraud

devi ces associated with other types of crimnal offenses.

We have worked a great deal with a nunber of other agencies
intrying to identify the types of tel ecommunications

devi ces and the way that they were defrauded, in order to
hel p ot her agencies work other types of crines.

Specifically DEA, for exanple, when they testified in front
of the House Judiciary Conmttee on this 1029 viol ation,
they canme forward to state, the Deputy Director stated that

80 percent of the drug dealers that were arrested that
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year--that was 1997--had been found in possession of sone
type of fraudul ent tel ecommuni cations device, and it was
nost certainly the anonymty that it provided to them They
were not always charged with a 1029 offense or any offense
related to the tel ecommunications fraud itself. They were
normal Iy charged with the narcotics offenses, in this case,
or with the greater crimnal acts that they were charged

Wit h.

CHAIR MJURPHY: Ms. Riley, | am concerned about your
col | eague havi ng an opportunity.

M5. RILEY: | appreciate that. Okay.

MR. KITLAS: Just anot her day, Judge.

CHAIR MURPHY: | don't know if | pronounced your nane
correctly. Kitlas, is that--

MR. KITLAS: Edward Kitlas. Good norning.

Hi storically, within the Secret Service financial crimnal

i nvestigations, we have seen all too often the victim being
identified as either the financial institution or the bank,
with regard to areas of bank fraud and credit card or access

device fraud, or in sonme cases a governnment agency. Al too

M LLER REPORTI NG CO., |NC
507 C STREET, N.E
WASHI NGTON, D.C. 20002
(202) 546- 6666



often the true victimwhose identity was conproni sed, taken
away fromthem is not even recogni zed.

We fully support Option 2 with respect to raising the

m ni mum of fense |l evel to 12 regardi ng persons who have had
their credit damaged or destroyed conpletely, and also their
reput ati on.

COM SSIONER O NEILL: Let ne just junmp in there for a
second. Do you think it is worth, then, having a

di stinction who is harned |like that, where one's identity is
actually stolen, vis-a-vis a fictitious individual that
soneone creates for crimnal purposes, but there is no
reput ati onal danmage done because there is no actual person
bei ng vi ol at ed?

MR. KITLAS: | think there should be nore concentration

pl aced on one whose reputation and credit has been
destroyed. Al too often there has been in the afternath,
after the investigation has been concl uded and the persons
have been sentenced, these victins are left with the fact
that they have to now work with the credit reporting

agenci es, the banks and other collection agencies as well,
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intrying to repair all the damage that has been done to
them This is quite different than sonmeone whose identity
may have been taken away for a brief nonment with no damage
done to them

Additionally, with regard to Option 2, we would al so support
the areas with regard to the transfer of six or nore

i dentification docunents. W would al so suggest that this
could al so be even further enhanced to include the unl awf ul
possession of six or nore identification docunents.

Quite honestly, in our investigations, and a case in point
woul d be a recent investigation conducted by our New York
Field OOfice and our Richnond Field Ofice involving sone
peopl e invol ved with car deal erships, who were getting
access to credit reports, providing this infornmation to

i ndi vi dual s who were then using desktop publishing, conputer
scanners and what have you, to produce false identification
docunents for the purpose of purchasing high dollar notor
vehi cl es such as BMM. These vehicles were then sold

out -of -state, where they could be retitled legally in the

St at e. Dol l ar anpbunts in fraud involved in this
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i nvestigation were in excess of $3 million.

What we have seen is that as a result of this investigation
and the sentencing, these individuals were given--although
they were given high dollar fines, they were given very
little incarceration. And we feel that with the enhanced

| evel s, that a higher |evel of incarceration would have been
given to these individuals with this investigation.

COWM SSIONER O NEILL: Is it difficult under these

ci rcunstances to prove harmand to prove the anmount of | o0ss?
MR. KITLAS: Obviously you need the victimto cone forward
and to explain their situation and everything that they have
gone through. It requires quite a bit of |eg work,
dependi ng on the nunber of victimns.

CHAI R MURPHY: W have reached our tinme limt. It is very
frustrating. These are all such inportant areas that we
have got on our plate. It is very interesting, | think, how
the cloning and the ID theft has grown together, and the
comments have been very hel pful for us. Thank you very
much.

MR. KITLAS: Thank you.
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CHAIR MURPHY: All right. The next panel is on circuit
splits. Jon Sands, Assistant Federal Public Defender from
Phoeni x, on behal f of the Federal Public and Community

Def enders, and also A J. Kranmer on behalf of the sane group.
M. Kranmer is a Federal Public Defender in Washi ngton.

So there is a lot to be said on these Circuit Courts, too.

| am curious what you are going to highlight.

MR. SANDS: What we are going to do is to be brief, as we
have | earned. | am John Sands. | am Assistant Federa
Public Defender fromthe District of Arizona. Wth ne is
A.J. Kraner, who is the FPD fromthis district. W thank

t he Conmi ssion for the opportunity to address you about the
gui del i nes and about these inportant issues.

As the Comm ssion knows, our mssion is to provide the

Comm ssion with information, observations and gui dance in
drafting and i nplenentati on of guidelines. W take our

m ssion seriously. As Federal Public Defenders, we
represent the vast majority of defendants. They can range
fromthe usual, the famliar crinmes of drug trafficking,

fraud, down to the fairly rare crinmes such as crinmes on the
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reservation, cactus theft, and other matters. Qur crine
ranges fromthe street to the suite. 1In this case we have a
broad experience. W take our charge seriously.

Sonme general observations. One is that Congress, when it
passed the guidelines, never intended to divest Federa
judges of sentencing discretion. That is an inportant
aspect that was stressed by Koon. The purpose was never to
turn Federal judges into calculators, but rather to vest
themwi th the traditional discretion that they had, and

di scretion is inportant, is key in the issue of departures.
The Conmmi ssion, in deciding departures, should | ook at and
focus on giving guided discretion, a framework that a judge
can look to and can operate from That is different than
shackling himor her or providing a straitjacket. The

Comm ssi on should keep this in mnd, and should follow the
Suprene Court in its pronouncenent in Koon, that a district
court's decision to depart fromthe guidelines enbodies the
traditional exercise of such discretion.

I n addi tion, the Conm ssion should |ook toward its own

history. It has a past practice now of over 10 years of

M LLER REPORTI NG CO., |NC
507 C STREET, N.E
WASHI NGTON, D.C. 20002
(202) 546- 6666



sentencing, getting close to 15. During this tinme, judges
have been sentencing at the bottom of the guideline ranges.
Down departures are nuch nore frequent than upward
departures. This tells the Comm ssion that the guidelines
are too high, and that discretion is a way of relieving
that. The Comm ssion should not handcuff the judges in this
respect.

The Conmmi ssion should proceed with deliberation. Past
practice and research indicate that there are dangers in
novi ng W t hout adequate basis for acting. You can sweep too
broadly. You bring in groups that you never intended. You
bring in offenses that you didn't think were possible, such
as a case of noney laundering, there is always that concern
W th groups such as Native Americans, so you go to deal wth
one thing and you bring in another group.

Agai nst this background and with this history, the

Comm ssi on shoul d proceed with deliberation. It should be a
guar di an of sentencing policy, working with Congress,
working with the Justice Departnent, and working with the

def ense bar to pronote sound sentencing practice. It should
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provi de gui dance, pronote flexibility, and above all, not to
straitjacket.

There is no departure nore inportant or enbodi es nore of

t hese consi derations than aberrant behavior, and A J. Kraner
wi |l discuss that.

MR. KRAMER: The circuit split in aberrant behavior is
rather dramatic. It is, as a result of the spontaneous act
test in a nunber of circuits, is essentially precluded in
those circuits. | don't know of any case in those circuits
that have the single act spontaneous test, where a downward
departure has been upheld on appeal, so it is essentially
precluded in a nunber of circuits.

We obviously think that the better test, and | think I was
chosen to address this issue because | argued the case in
the DDC. Grcuit that resulted in the spontaneous test in
the DDC. GCircuit, at least, which was a case where clearly I
t hi nk shoul d have been--

CHAI R MJURPHY: G ves you a second shot at it.

MR. KRAMER Right. That's good. | wll tell you just

briefly the facts of that case.
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What happened, it was a wonan with no prior record, a nother
of at the tinme two children, who had a boyfriend in North
Carolina. He nade her a train reservation to take the train
fromD.C. to North Carolina and said "It's two days from
now. "

He called her that nmorning--the facts were not disputed, by
the way--he called her that norning and said, "Oh, by the
way, when you go to the train station, | want you to go in

t he bat hroom neet sonebody, get a package and bring it down
to ne, and then when you cone down here, sonebody w Il neet
you at the train.” She said okay, and did it. So it was
done the norning of the--she was told about this the norning
she went down on the train.

And the D.C. GCrcuit said that it didn't appear to themto
gualify as a spontaneous act because she had a chance to
back out, so I think that al nost nothing would qualify as a
spont aneous act under that test. And, as | said, in the
circuits where it exists, |I don't know of any departures on
t hat basi s.

We espouse a totality of the circunstances test that we have
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sent to the Conmi ssion, which | think is simlar to Option 1
that the Commission in the March 9th draft has sent out. It
contains nore factors, however, and we take it directly from
a 2nd Grcuit case, or at least major parts of it froma 2nd
Crcuit case, Zecevic v. Parole Conm ssion, which is at 13
F.3d, page 731, which said that courts should | ook at a
totality of the circunstances, including the singular nature
of the act.

| think obviously there is alimt that we recognize, that

i f sonmebody is back there planning for nonths and has to
take a nunber of steps prelimnary to commtting the

of fense, that that is not going to be a singular act of
aberrant behavior. On the other hand, as | tal ked about
that Dyce case in the D.C. Crcuit, there is alnbst no

of fense you can commt just as a spontaneous event w thout
doi ng sonet hi ng.

Even sonebody who all of a sudden, whatever, gets drunk,
robs a bank, hands the teller--with no violence at all, gets
drunk, is down and out, hands the teller a note, has a piece

of paper at the bar and decides "I'mgoing to wal k across
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the street,” wites "This is a robbery, give nme your noney,"
and hands it to the teller. He has obviously taken a series
of steps. He wote the note out, he wal ked across the
street.

So | think the "spontaneous act"” would be a big m stake,
because it would essentially be a preclusion of departure
for singular acts, whereas the "totality of the

ci rcunst ances” case trusts the District Court Discretion.

As the Suprene Court said in Koon, "W trust our District
Courts, who see this every day, to be a better position to
determ ne when a departure is relevant."”

And the nunber of factors that are addressed in the Zecevic
case, the nature of the act, how much planning was invol ved,
whet her the defendant had a prior crimnal record, the
psychol ogi cal disorders, any pressures under which the

def endant may have been operating, and the notivations for
commtting the crine, are all relevant factors that | think
we can trust our District Courts with in determ ning whet her
this really is unique.

And we understand that obviously not--that it would be too
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broad to apply it to all first offenders, obviously, but--
COMM SSI ONER JOHNSON: |Is the totality of the circunstances
the only nmethod of giving judges discretion to do what you
say they should be doi ng?

MR KRAMER | think it is. Well, let nme put it this way.
O the options the Comm ssion has put out, | think that
Option 3 of the March 9th, which just talks that it has to
be a singular act, precludes discretion of the District
Court. The first option conmes closest, | think, to the
totality, but it doesn't include a nunber of things that the
courts who have used the totality test address.

| think it is the only way, the totality of the
circunstances test, and | think it is consistent with the
5(k)(2) language of there is a conbination of factors that
maybe, in an extraordi nary case, that warrant a departure.
So | think it's consistent with that, and | think it's
consi stent with Congress' intent in 99(4)(j) that there
shoul d be sone appropriateness. Although that tal ks about
probation, it is certainly consistent with that to say that

a single act of aberrant behavior on the part of sonebody--
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COWMM SSI ONER JOHNSON: Wel |, of the options, you prefer
Option 17

MR. KRAMER: O the Conmission's options, yes, Option 1 in
the March 9th draft that | have. W have submtted an
Option 2 that | think has nore factors that are consistent
wth the case law, which | think is better, is a better--
COW SSI ONER JOHNSON:  Better than the Conm ssion's?

MR. KRAMER  Yes.

MR. SANDS: What we want to avoid is any disqualification
fromthe judges. Think of it as the option of trusting
judges, not fear of judges but trusting judges in this case.
You were saying that these are nmen and wonen who have seen a
vari ety of cases, who have struggled with the issues and
know t he franmework of guidelines. Any option that

di squalifies groups or classes are options that the Federa
Def enders fear will shackl e judges.

A framework says, "These are the factors you should

consi der, these are the factors that we give weight to, and
these are the factors that a judge can be trusted in

exercising his or her discretion.” W would ask the
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Commi ssion to go that route.

COMM SSI ONER SESSI ONS: | have gone over all the statistics,
in fact | think probably we all have now, about the
frequency of departures for aberrant behavior. And what is
nost striking is that there is not a significant difference,
in fact there is a mninmal difference between jurisdictions
whi ch have a totality of circunstances test versus a single
spont aneous act test.

For instance, in our district it was only used twice in a
year. In the Southern District of New York | think it was
only used four tinmes. This is in the 2nd Crcuit. But,
ironically, where it is used nost often is in the District
of Arizona. |In fact, the District of Arizona and the
District of Southern California are the areas where they are
used, and | assune--well, | guess what | would like to ask
is, howis it that they are used so frequently in the
District of Arizona, or this ground is used so frequently?
And then, if we in fact adopted the approach in Option 1
that you are advocating, could those departures continue, or

woul d we be sending a directive to the judges in Arizona
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that they cannot use aberrant behavior in those

ci rcunst ances?

MR SANDS: It's not because of the sun.

COW SSI ONER SESSIONS:  It's not because of the sun?

MR SANDS: |It's not because of the sun.

COWM SSI ONER STEER:  Judge Sessions and | have both asked
for the nunbers, and | think they are rather striking.
Arizona, this is FY '98, 189 downward departures for

i sol ated incidents of aberrant behavior. Qur data anal yst
put those two together. Southern District of California,
187. The next closes is M. Johnson's district, 36, and
then there are three districts that come in wth 10. All
the rest are less than that.

MR SANDS: There are a nunber of reasons. One is,
obviously those are districts that have a high incidence of
drug trade. You have situations on a border, with the
airports, especially international flights, in which people
are forced by a variety of circunstances to nake aberrant
behavi or.

In addition to the other district, Arizona, has a nunmber of
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I ndi an Reservations, 13, and that is a different type of
case, too. So you have sort of a dacro analysis, which is,
reservations are sonewhat different.

Finally, what you have is, you may have a conbi nation of
factors, so while your data may show just aberrant behavi or,
there may be other situations like victims conduct or

di m ni shed capacity. |If you went with an approach that

precl uded cl asses, you would be taking out violent crinme or
you woul d be taking out soneone who may be in a crimna

hi story category that is different than one, through driving
on a suspended license, for which there are crimnal history
poi nt s.

What you want to do is structure a departure, say these are
t hi ngs you shoul d consi der, but by precluding you are
sendi ng a nessage, saying no to a district.

COWM SSI ONER CASTILLO  In addition to the offenses you
nmenti oned, are there any inmm gration of fenses that aberrant
behavi or departures are being used for?

MR. SANDS: In ny experience, no, Judge, because there is a

cultural assimlation departure which is used now and then
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in the 9th Crcuit, which says if you have a culture tie
here. It is rare that it is used, but there may be
situations in which sonmeone is brought back or they cone
back for a famly nenber is ill. W recently had a case in
whi ch a person cane back to donate his kidney to a famly
menber, and that was the exceptional case.

MR. KRAMER: | think you have picked two of the busiest
districts in the country, too, with the highest case | oads
in the country, so that nay be one factor that addresses it.
COWM SSI ONER CASTI LLO  How woul d that inpact? Let's just
stop right there. How does that inpact?

MR KRAMER: Well, on a--

COWMM SSI ONER CASTI LLO  Are you sayi ng because they're busy,
judges want to then use aberrant behavior as a quick way to
di spose of cases?

MR. KRAMER: No, what | amsaying is, while it may be high
in an absol ute nunber, on a percentage basis it nmay not be
that striking. A second reason is, | think those two
districts have an inordi nate nunber of "nules" that come

across the border with drugs, that may not be in a | ot of
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other districts. W get alnost--we get nules on the trains
here. W have no airports here in D.C., so we don't have
very many nmul e cases. Those two districts have peopl e cone
across the border all the tine as nules, who are used by
peopl e much higher up, so | think that nay be one reason.
The second thing, aberrant behavior departures, and | am not
sayi ng never, but often are in a conbination circunstance
with other--there's oftentinmes other factors. So | think

t hat aberrant behavior is often not alone, the sole factor
of departure. It is usually used in a conbination. In
fact, in the Dyce case it was one of four factors the
District Judge cited, all of which, | amsad to say, were
reversed on appeal.

But it is often one factor, so it is not usually the case

t hat aberrant behavior alone is the sole factor of
departure. So | think you would not be opening up to this
huge new cl ass of cases by using the totality of the

Ci rcunst ances.

CHAI R MURPHY: How do you--I just want to find out--1 don't

want to cut it off, but | amwondering whether there are
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ot her of these conflicts that you want to address. | think
it was very wise, in any event, to start with this one,
because it is a very |leading area of concern.

Could we just find out whether there are any other ones they
want to talk about, Bill? Because it nay be a very

i nportant one and you can use up the rest of the tine on it.
COWM SSI ONER SESSIONS: Al right.

MR SANDS: W want to tal k about all of them but we wll
rest on our subm ssions, which we feel address our approach.
Aberrant behavior is synbolic for a |lot of reasons, and we
will be happy to spend all of our time and the next panel's
time on--

CHAI R MURPHY: Yes, especially considering the next panel
has five mnutes extra.

MR. SANDS: Absolutely, absolutely.

COW SSI ONER CASTI LLO On that note, | do want to commend
you, M. Sands, for the subm ssion that you have made in
witing. The breadth of it says a lot for all the work that
you did, and | do want to tell you there are a | ot of

judicial fans on this Comm ssion, so your argunent about
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giving discretion to the judges | think is |like preaching to
the choir in many instances. But | don't want to cut off ny
col | eague.

COW SSI ONER SESSI ONS: Wl I, you have decided to take a
position that you don't want to foreclose this departure for
any class of people or any, | guess, group of people who are
charged with particular offenses. W live in the real world
here. This is obviously a significant issue. The issue has
to be--could very well go before Congress.

Are there not certain classes of offenses that, by the
nature of the offense, would suggest that they should not
recei ve an aberrant behavior departure, or politically m ght
be a wise course for this Conm ssion to follow? As an
exanpl e, nunber one, violent offenses, because obviously
Congress and this Comm ssion has great concern over violent
of f enses.

The second, drug offenses, perhaps limted to those persons
who have rol e enhancenents either for a manager or organizer
or supervisor. Perhaps that mght be a way of limting the

aberrant behavi or departure ground which would make it clear
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that persons who are engaged in significant drug activity or
vi ol ent behavior activity would not receive this.
COM SSI ONER CASTILLO  And let nme just add a third one.
What about the anmount of |oss? What if the anpunt of | oss
exceeds what ever anount, $1 mllion or $500, 000, what do you
t hi nk about those type of--

MR. KRUGER: Maybe | can address the last first. | think
that is easier. | think that nost times when the anmount of
loss is that high, it takes a significant nunber of steps to
get there, and it would be precluded under the totality of

ci rcunstances in any event.

| think picking--and there may well be a single act that for
what ever reason results in a |arge anmount of noney. | think
precluding it on the basis of an anmobunt is just an arbitrary
point to take, where the totality of circunstances would
many tines preclude that in any event.

MR. SANDS: Judge, the best way to deal with that is a
situation of an arnored car driver that is handed an extra
bag of cash, of $80,000. That nay be an anount that would

be above what was set by the Comm ssion. Wth the violent
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crinme, you nmay have a bank robber who wites a note, says
"Please,” and gives it to the bank teller. That would be a
violent crinme. O soneone that reacts when his daughter is
sexual | y abused, and he reacts agai nst the abuser.

Do you really want to say absolutely no, or do you want to
trust the judges to factor in what is appropriate, and the
Comm ssion can al ways stress and judges understand the
safety of the community. The Conmi ssion tried to preclude
violent crines for dimnished capacity, and saw the error of
Its ways and has expanded that, and that is where the danger
i's, is when you preclude.

COWM SSI ONER O NEI LL: What if you have a situation, though
wher e- - because the Arizona cases strike nme, that perhaps in
part what is going on here, you have got a proxy for illega
aliens. You have no know edge of the crimnal history
background. And should crimnal history, the fact that
sonebody has got crimnal history points, or the crimna
history two or three, should that be an autonmatic preclusion
of anyone fromgetting an aberrant behavi or departure?

MR KRAMER: | don't think it should be an autonmmatic
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concl usion, but certainly under totality of circunstances it
is a min factor, not just a factor but a nmain factor, the

| ack of a crimnal record or a crimnal history. But
certainly I think if you just preclude certain circunstances
where, even though sonebody m ght have a crimnal history,
it mght be just on the edge of many years ago, just on the
edge to be counted, and they have been--had no problens for
a nunmber of years, and sonething happens in an unusua

ci rcunst ance.

So I don't think the preclusion, the absolute preclusion is
a good idea, but again it is a main factor of the totality
test and the violent crine sections. | nean, there's
certainly mansl aughter cases where the force was not
reasonabl e, involuntary mansl aughter, which | think many
peopl e agree that warrant a downward departure, or even
probation. |In a nunber of State mansl aughter cases people
are put on probation because of the victims conduct. So |
think the preclusion of violent offenses per se--but
clearly, again, it is a factor in the totality test.

COMM SSI ONER SESSI ONS:  Again, we are dealing with the real
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world situation, and nmy view is, having read your |ong

subm ssi on, you take a very bal anced approach. And would
not a bal anced approach in the aberrant behavi or situation
suggest that perhaps there mght be sone |imtations set by
the Comm ssion? But | don't want to put you back, put you
in a position of having to go back and wite limtations,
but that m ght be hel pful.

MR. SANDS: Well, what we could do is submt to the

Comm ssion further thoughts on this. W have endl ess reans
of paper.

In dealing with inmgration, aberrant behavior is not with
illegal aliens, because nost of the cases we are seeing is
reentry after deportation, so they have been deported and
they conme back. That doesn't sound |like a spontaneous or a
single course, and that is not where the departures are
bei ng given. They could be given in drug situations where a
person nmakes a bad decision, such as M. Kraner's situation.
MR. KRAMER: | see where you have just a couple of m nutes
left. | do want to tal k about one other, which is

post-conviction rehabilitation, having been successful on
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that one in the D.C. GCircuit, at |east.

The argunent, the main argunment against it, as | understand
it, is that it's fortuitous who gets resentenced, but I
think that that really msstates the premse. It's not
fortuitous who gets resentenced. There was sone reason why
the initial sentencing was legally incorrect, and the person
is back for sentencing, and precluding the District Judge
fromconsidering a period of time |I think is inconsistent
with the statute that says the District Judge shoul d
favorably consider everything about the person's background
and history.

So | think preclusion of that tinme, it is not just fortuity
that gets people back into court. It is the fact that there
was sone error at the original sentencing, and who knows how
that affected the court's thinking at that tinme? And when
it is sent back, | think to preclude what may sonetines be a
| ong period of time fromthe consideration of the District
Judge woul d not be a proper thing to do.

COW SSI ONER SESSIONS: Wl l, the circuit (inaudible) was

based on the Simms case out of the 8th Crcuit, that great
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8th Grcuit that Judge Murphy is a part of, and if you read
t he nost recent--

CHAI R MURPHY: Do you want to keep tal king?

COW SSI ONER SESSI ONS: --have you read the nost recent 8th
Circuit case, which says that post-sentence rehabilitation
can be considered in situations in which the person cones
back as a result of a change in the guidelines? So
essentially they have nodified their position.

MR. KRAMER  Sonewhat, at |east sonmewhat. | nean, a change
in the guidelines, but a |ot of cases cone back where there
was an error at the original sentencing, or |like the Bailey
2255 cases all cane back. It is an unusual circunstance, it
is a tiny percentage of people, but | think preclusion of
sonet hi ng wonderful that sonebody has done in prison, if
they saved a prison guard's life, | think that the D strict
Court ought to be able to take that into consideration.
COMM SSI ONER SESSIONS:  And if they escaped and were
arrested, could the judge upwardly depart?

MR KRAMER: | would have to know the circunstances, but we

are not here asking you to preclude that.
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CHAI R MURPHY: Judge Kendal | ?

COW SSI ONER KENDALL: Tell ne how sonmeone who has been
arrested and convicted, and gets any poi nts what soever

comm tting another offense, could be engaging in conduct
that is aberrant?

MR. KRAMER: | think if sonebody had a coupl e of drunk
driving offenses, say right back at the period where they
were counted originally, that they are still counted in that
person's crimnal history, or even reckless driving or
whatever it is, very mnor offenses, and gets the crimna
hi story points for those, and then 9 or 10 years | ater,
right on the cusp, on the edge, has sone pressures on them
or does sonething like--if Ms. Dyce had sonmething in her
background |i ke that, and then all of a sudden gets this
fromher boyfriend to "come down and bring ne the drugs," |
think that's an exanple of where, even though sonebody is
not in Crimnal H story Category 1, she didn't have a prior
record but if she did, I think that is an exanple.

CHAIR MURPHY: Well, M. Sands and M. Kramer, you can see

we are real interested in what you have submtted, and thank
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you very nuch for com ng today.

MR. KRAMER:  Thank you.

CHAI R MURPHY: Qur final panel this norning is to get the
views of the Departnent of Justice on a nunber of topics of
concern, and we may still have Assistant Attorney Cenera
Robi nson, who has gone over to testify on the Departnent's
budget. And we understand very nuch, since we are concerned
wi th our budget, why he has had to go there first.

But we have got with us Charles Tetzlaff, who is U S
Attorney, District of Vernont, and four of us and our staff
di rector went over to see Senator Leahy yesterday, and
Senat or Leahy and Judge Sessions were tal king about the fact
that you were up here, and so we are glad to wel cone you
COMM SSI ONER SESSI ONS: And he was concerned that you hadn't
st opped by and spoken with himrecently.

MR TETZLAFF: He nentions that to ne when | amhere in
Washi ngt on.

Good norni ng, Judge. Good norning, nmenbers of the

Comm ssion. M nane is Charles Tetzlaff. | amthe United

States Attorney in the District of Vernont. As the Judge
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poi nted out, Ji m Robi nson was going to nmake this
presentation, and | | earned yesterday afternoon that he had
to appear on the HlIl. | was going to acconpany himto
address the aberrant behavior issues, and | amreally nuch
nore prepared to do that than I am sone of the other issues
that Ji mwas going to address.

| should say that | amsure a ot of you are aware that the
United States Attorneys--there are 93 of us--the Departnent

| amsure feels many tinmes that we are like trying to herd
cats. W operate through the Attorney CGeneral's Advisory
Comm ttee, which is conposed of approximtely a dozen United
States Attorneys fromthroughout the country, and our job is
to advise the Attorney General on various matters that cone
bef ore her.

| amprivileged to be a nenber of the Attorney General's
Advi sory Committee at the nonent, and that conmittee in turn
operates through subcomm ttees. And one of those

subcomm ttees is the Sentencing CGuidelines Subcommttee, of
which | am a nmenber and have been since | have been a U. S.

Attorney. But | nust tell you, you are getting third string
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here. Not only is Ji mRobinson not here, but Jay M oskey,
who is the U S. Attorney in Maine, is the Chair of that
subconmi tt ee.

COW SSI ONER JOHNSON:  It's your turn in the barrel, huh?
MR. TETZLAFF: 1t's ny turn in the barrel, and the reason
am prefacing this is because | understand, because | suspect
the conposition of this group as being a | ot of judges, you
don't want to hear sonething read. And that is famliar to
nme, | have heard that before, but | have to tell you, | was
told that all | had to do was read Ji m Robi nson's statenent.
COWMM SSI ONER JOHNSON:  Ji m Robi nson owes you.

MR TETZLAFF: Yes, he does.

| wanted to start with, Amendnent 1 is the inplenentation of
the No Electronic Theft Act, and | think what | will do is
to not read this statenent in full. M understanding is
that the Comm ssion has a copy of the witten submttal from
the Departnment which sets it forth nuch better than I can

| understand al so what the Comm ssion has been seeking today
IS wanting to know what option is supported, and | think in

our submttal we have clearly indicated to the Conm ssion
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that the Departnent favors Option 2 in the inplenentation of
the No Electronic Theft Act. It is our viewthat this

provi des the cl earest guidance to prosecutors, defense
counsel, and the courts, conpared with those other options.
We think Option 1 would establish sonme enhancenents in the
copyright and trade--

CHAI R MURPHY: Perhaps it would help if you knew that we
really are focusing on Options 3 and 4.

MR, TETZLAFF:. And then you are telling me, if you reject
Option 2, where would be the precipe with respect to Options
3 and 4?

CHAI R MURPHY: You would only have to worry about Option 1
MR, TETZLAFF: Well, | think I can confortably |eave out
Option 1. | believe the Departnent, yes, we would favor
Option 4 as the best of those two, as between 3 and 4, if
that were the direction that the Comr ssion were going.
COWMM SSI ONER SESSI ONS: Do you have any strenuous objection
to 37

MR. TETZLAFF: | woul d not say strenuous objection. Al we

can do is to give you our best advice and counsel based on
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the review that we have done, keeping in mnd our

perception. In other words, we are com ng froma particular
point of view, and in that review that has been done,
surprise, surprise, because the Departnent submtted Option
2, we were supportive of that, but | think our second choice
woul d be Option 4.

Wth respect to Anendnment 2, the repronul gation of the
tenporary and energency tel emarketing fraud anendnment, | did
want to say here this is part and parcel of an area that the
United States Attorney Community has been concerned with
ever since | becane a United States Attorney, which is
adjustnent, revision of the fraud | aw gui del i nes, which we
as a group have felt for sone tine are too | ow and are out

of sync with respect to, for instance, the drug guidelines.
And we hope, the Departnent hopes that the Comm ssion wll
be able to get around to taking a |ook at those white collar
crime guidelines, and to the extent that you agree that
adjustnents are appropriate, that that be addressed.

Wth respect to the Arendnent 3, the Sexual Predators Act

amendnent, | would just say that obviously this whole area
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is one that | feel Congress, the adm nistration and Federa
prosecutors in the country as a whole are concerned with
addressing this issue. The one area, | think, that the
Departnment is concerned with is taking a | ook at the probl em
presented for those convicted of transporting a mnor wth
intent to engage in illegal sexual activity, or traveling
with the intent to engage in a sexual act with a mnor.
Those cases are being sentenced nuch | ess severely than
those who commt other simlar offenses, and the reason is,
there is a cross-referencing that brings in the statutory
rape guidelines. And we feel that these types of crines
dealing with m nors and sexual predators is not a statutory
of fense type of culpability that you are involved with, and
that needs to be | ooked at and addressed.

Wth respect to the Identity Theft and Assunption Deterrence
Act, there again | can say precisely that the Departnent
favors Option 2 that the Commission is |ooking at. It takes
into account, and our concerns are taking into account the
harmto an individual's reputation or credit standi ng and

related difficulties, and it takes into account the
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potential harns associated with producing nultiple
identification docunents.

The other thing is being concerned with what we refer to as
the breeder kind of activity that takes place, which is
where you use identification docunents w thout authorization
to breed other neans of obtaining fal se docunentation. For
exanpl e, a person who obtai ns soneone el se's Social Security
nunber and uses it to acquire a credit card in that person's
name creates serious harmto the individual whose nanme and
Soci al Security nunber were used. W feel that that is a
particul ar thing that needs to be addressed by what ever
option the Comm ssion opts for.

Now, the area that | was prepared to deal with today was the
area of aberrant conduct. There are a nunber of areas where
there are circuit conflicts.

CHAI R MURPHY: Were you able to be in the roomwhen the | ast
panel was here?

MR. TETZLAFF:. |1 just heard the tail end of it.

CHAI R MJURPHY: Because that was the main focus, and it is

too bad you can't respond, so to speak, but you probably
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have sim | ar concerns.

COWMM SSI ONER SESSI ONS:  You wi || probably get asked the sane
questi ons.

MR. TETZLAFF:. Okay. Well, that's fine. It is just, there
are a nunber of problens that are presented when we have
these circuit conflicts. W support the nmgjority view on
those circuit conflicts, and | do that with all due
deference to the 2nd GCircuit, Your Honor.

The Departnent feels that this ought to be tightly viewed.

| think we have proposed that if the--wording along the
lines that if the offense consisted of a single act of
aberrant behavior, a downward departure nay be warrant ed.
Incidentally, | think the Departnment feels that that is a
very appropriate provision. However, it needs to be
controlled, and we feel fairly tightly controll ed.
COWMM SSI ONER JOHNSON: What do you call "controlled"?

MR, TETZLAFF: Well, we do not agree with those views that
tal k about the totality of the circunstances. W feel that
it should be limted to a single act of aberrant behavi or,

and that neans one act, spontaneous, involving little or no
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t hought given to it, rather than one that was the result of
pl anni ng or deli beration.

COMM SSI ONER JOHNSON:  The ot her panel said that if you use
that definition, there would be no aberrant behavior.

MR. TETZLAFF: | mean, | amnot--that remains to be seen. |
amnot sure | would agree with that. | would agree that it
woul d be less, particularly if you--

COWMM SSI ONER KENDALL: Coul d you give us an exanple of when
it would apply?

MR. TETZLAFF: O the type of thing that--

COWMM SSI ONER KENDALL: Just give us a hypothetical, real
life crime that occurs in the real world, where it would be
a single act of aberrant behavior.

MR. TETZLAFF: | think, is there a Teco case out of, |
believe California? That was one that |I recall reading, and
it seemed to ne that that was a classic case where, because
of the circunstances that were involved--and | apol ogi ze
because | don't renenber the facts of that case--
COW SSI ONER O NEI LL: Can you create one? Just create one.

G ve us a hypo.
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MR TETZLAFF:  Umm -

COWMWM SSI ONER O NEILL: Let ne ask you this, then: How do
you feel about, consider the totality of the circunstances
and that being too broad and maybe gi ving judges too nuch
di scretion, what about the idea of allowng totality of the
ci rcunst ances but, as Judge Sessions said in front of the

| ast panel, limting it to non-violent offenses, mybe
taki ng out drug of fenses, maybe taking out sort of offenses
commtted by illegal aliens where you don't know the
crimnal history, and sinply cabining either the type of
defendant or the type of offense that is available for the
judge to exercise his or her discretion?

MR TETZLAFF: | know this has been an issue, in other

wor ds, whether to renove violent offenses fromit. | don't
think that the Departnent feels that that is--that that
necessarily needs to be a requirenent. Although queri ed,
could I conjure up an exanple of a violent crinme where |
woul d say an aberrant departure would be appropriate, |
think if | thought about it, I could give you an exanpl e.

COM SSI ONER O NEI LL:  In fact, that m ght be the easiest
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case in nany respects.

MR. TETZLAFF: | think you are right.

CHAI R MJURPHY: Yes, the traditional one where the
husband--this is sexist, of course--but the husband cones
home and there is the wife in bed with sonebody, and he had
a prior history that is wonderful. | nean, if that were a
Federal crine, naybe that woul d be an exanpl e.

COW SSI ONER SESSIONS:  Well, it would be on reservations
or--that would be the situation. It would be a violent kind
of offense.

COWMM SSI ONER KENDALL: But, see, here is the problemwth

all this, and it is how you define "act Because let's
take the catching sonmeone in bed with sonmeone el se

hypot hetical. Usually there is going to be nore than one
act that gets you there.

In the previous panel they tal ked about a robbery. You
wite the note, you get the gun, you go to--there are a
series of acts that pretty much, if you go with the majority

view, it x'es it out, and that is part of the problem why

you don't really--1 didn't think it was a trick question.
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But it isreally difficult if not inpossible to conjure up a

real, live crinme that really happens, where there can only
be one single act, if you define "act" as sonething other
than a count in an indictnment, the crine itself. If you're

calling that the act, then maybe. But if you're calling

act” those series of events or conduct that is engaged in,
that causes you to conplete the of fense charged, then there
is always going to be nore than one so it is not going to be

single. Do you--

VMR, TETZLAFF: If it were nore than one, | at least think it

ought to be very limted in tinme, |like days or weeks. 1In
ot her words, if we expand it, it seens to ne you still have
to localize it, if you will. And I would focus on the

spontaneity, the unplanned aspects of it, the thoughtless--
COWM SSI ONER KENDALL: A chance to retreat, the sort of a
chance to retreat kind of thought, is that what--

MR TETZLAFF: Do you nean- -

COWMM SSI ONER KENDALL: A chance to change your m nd and not
do it.

MR. TETZLAFF: You nmean if you had that, then we would not
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fall within this?

COWM SSI ONER KENDALL: Ri ght.

MR. TETZLAFF: | woul d agree.

CHAIR MURPHY: O course, we aren't the Congress and can't
expand the safety valve all by ourselves, but sone have
suggested, the people who are wanting to put factors into
this, you know, nore discretion into the single act of
aberrant behavior, that nmaybe that is not the vehicle to
consi der sonme of these cases that should have sonme benefit
in some way. | nean, what do you think about the
possibility of expanding the safety valve in sonme way?

MR. TETZLAFF: 1In the drug area? O just even an expansi on
of the safety val ve?

CHAIR MJURPHY: It could be in that case, right, but | nean
because there is--perhaps where the courts are using this
single act of aberrant behavior departure, it is because
they feel that there is sonething in this whole set-up that
really doesn't nmerit what you woul d get under the
guidelines. And the safety val ve was passed, you know, to

remedy that certain kind of circunstance. So ny question
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really is, would that be a better vehicle for those who want
to expand opportunities to | ook at what is really happening
here and what -

MR. TETZLAFF: 1t may be, but | think that gets us into the
whol e phil osophy of the purpose of the guidelines and the
frustration that perhaps may exist in the judiciary on
wanting nore | atitude and nore discretion, and feeling
penned in by the guidelines. To ne, that gets us into that
di scussi on, and one of the objections on aberrant behavi or,
it seens to ne, is that it is being utilized as a tool to
expand that discretion.

COWMWM SSI ONER O NEI LL: Well, discretion isn't necessarily a
part--and this | guess is nore philosophical than we
probably want to get into, but | nean part of the
difficulty, there is "good" discretion, right, and there is
"bad" discretion. There is things that we shouldn't take
into account, like race or gender or whatever, that is
sinply inappropriate for judges to take into account with
respect to sentencing.

It seens to ne at | east part of the aberrant behavi or
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di scussion is really using aberrant behavior as a proxy for
the first-time offender, the person we really don't think is
going to engage in a crimnal--you know, going to be a
career crimnal, for exanple, and that is really at |east
what sone of these decisions are trying to get at. And part
of the difficulty, of course, as Judge Kendall was trying to
point out, | think, is what are the series of steps that
have to be taken?

| mean, a lot of these first-tinme offenders nmay in fact be
white collar crimnals, maybe their first crimnal act, but
that may be an act that takes a |ot of planning, a nunber of
weeks, a nunber of years. Maybe it is an enbezzl enent
situation. That is sort of where the difficulty comes in,

t hi nk.

COMM SSI ONER SESSIONS:  Can | follow up with your comrents
on aberrant behavior? W have |ooked at the statistics
about how often it is used, and what we have |l earned is that
it is used extraordinarily rarely, and in fact it is used
extraordinarily rarely alnost uniformly across the country,

including the totality of circunstances jurisdictions. So
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the 2nd Circuit is a perfect exanple. It is very, very
rarely used, and that is true nationw de.

And | think what is being raised here is perhaps sonething
for the Departnment to think about, because | for one would
like to work with the Departnment on issues like this. By
the way, Laird is terrific, | should say.

And that is, it remnds ne of a cooment that | just heard,
that was made by a 4th Crcuit judge to John Steer, and that
i's, can you develop sonething for first-tine offenders that
woul d be what is, in quotes, called the "quick dip." That
is taking a first-tine offender and providing sone | evel of
di scretion for the court so that that offender can be given
sonme short period of incarceration which would be an
education, and then release him

It is essentially sonething simlar to a safety valve, and
it could be fashioned in particularly limted ways so that
it would really address one of the greatest concerns that

j udges have across the country, at |east that they have
expressed to us, and that is the first-tinme offender who is

facing nmuch nore tinme than necessary. And | wonder if the
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Depart nent has thought of safety valves in the first-tine

of fender context like this, as an alternative to aberrant
behavi or or with aberrant behavior?

MR. TETZLAFF: Yes. Really the answer is we have not.

thi nk we have thought in terns of expanding the safety

val ve- -

COWMM SSI ONER SESSI ONS: The qui ck di p?

MR. TETZLAFF: The quick dip theory. | think the Departnent
woul d be pleased to take a | ook at that concept. | think
all of us who work in the crimnal justice system have seen
cases where that kind of response is appropriate, in other
wor ds, where you have perhaps a first-tinme offender, there
may be sone ot her issues, such as deterrence of others

i nvol ved, that you want to inpose sone jail tinme but you
don't want to be |ocked into sonething that nost of us woul d
say i s unreasonabl e and not needed in that particul ar case.

| think what you are suggesting is that we come up with a
vehicle to acconplish that. | think the Departnment woul d be
receptive to giving you our thoughts and coments on any

such proposal
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COW SSI ONER SESSI ONS:  And that could be an alternative to
t hi s whol e debate over aberrant behavior, because aberrant
behavior is really addressing that particul ar problem

MR. TETZLAFF:. But wouldn't that approach, say we are goi ng
to deal with perhaps the reason for this aberrant behavi or
and totality of the circunstance approach in another nanner,
but hopefully tighten up the aberrant behavior part.
COW SSI ONER KENDALL: Let nme ask this, and | think it is
good if we cone back to--1 can't renenber--1(4)(d) where the
| anguage i s found, and aberrant behavior sits in a

par agraph. And we can debate linguistically what it neans,
but at the end of the day we are charged with the
responsibility-- not married to anything that has gone
before us, and | don't think it requires any new i ndependent
act of Congress--we are charged with the responsibility of
defining what a single act is, what the act is, as well as
what is aberrant.

And it speaks to probation. |If you read the sentence, it
tal ks about there is a recognition that the guidelines

t hensel ves, starting out at fairly | ow of fense |evels,
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causes people to go to jail. There may be those
situations--and I amthinking, you know, as a judge doing it
on a weekly basis.

Usual ly when you will see this, you know, and | am sure you
have prosecuted people that will conme in at a 15, a 16, an
18. Everyone in the roompretty nuch has serious doubts
about whether this really a person that needs to go to
prison, that probation would probably get the job done just
fine, but you can't do it. And it is usually, when you have
those situations, it is al nost always non-violent,

non-drugs, the person's first tinme at the plate, never had
any problem before, and just the fact that they are there,
their just being there and all that goes with that, would
indicate that it is probably a person you nay not see again.
Can you speak, and nmaybe just as a prosecutor, about what

gui dance you woul d give us on howto westle with that

i ssue? Because | think if we were really honest, probably a
fair anount of these departures are happeni ng because sone
peopl e may be dissatisfied with the result that the

gui delines take themto, and so they | ook for reasons to get
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t here.

MR. TETZLAFF: One of the things | would say ought to happen
is that there ought to be a discussion between the U S
Attorney's Ofice and the judiciary about that kind of

phi |l osophy, as far as what kinds of cases are brought. What
are the concerns of say the Departnent of Justice with
respect to those cases that it does bring?

What | am suggesting is, Federal prosecutors know the

gui del i nes and know, when they bring a case, what a
defendant is likely to be looking at with respect to a
sentence. And nost U S. Attorneys take their job very
seriously, and when they bring a charge like that, they have
t hought about it carefully, and whether one agrees with them
or not, they have nade a determnation that the result in
this case is appropriate.

Now, there nmay be a |l ot of reasons for that, whether it is
deterrence of this particular individual, deterrence of
others. It may be an area that is a significant problemin
the country.

After that discussion takes place, | don't have any answers
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to respond to your question. In other words, where you have
a situation where a U.S. Attorney brings a charge and you
have a result that--see, what bothers ne is when you say
everyone else in the courtroomthinks that this is not the
right result. | am suggesting sonebody does think it is the
right result.

COWMM SSI ONER KENDALL: Al | can speak to is ny anecdot al
|ife experience, and let nme just give you a for instance.

MR, TETZLAFF:. Well, I--

COWMM SSI ONER KENDALL: When we were tal king about disparity
nati onwi de, have you ever indicted an illegal alien for

com ng back to give his brother a kidney transpl ant?

MR TETZLAFF. | can't say that--1 recall that--
COWM SSI ONER KENDALL: You weren't here earlier when we
heard the story. But that is part of, | guess, part of the
phi | osophi cal debate that is going on.

MR. TETZLAFF. Right, and your point is well taken, because
what | am suggesting, sure, that may be a nice thing to do,
but you are still going to have those cases, as an exanpl e,

that you have just cited, where the shoe is going to pinch.
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And then the question is, is there any way to deal w th that
kind of a case?

And maybe this is where we go back to a provision such as
the safety valve. Again, | don't want to commt the

Depart nent, obviously, on that concept, but | think those
are the kinds of ideas it is well worth all of us, including
t he Departnent of Justice, to review and consi der.

CHAI R MURPHY: M. Tetzlaff, we have had a very tight
schedule trying to get all of the testinony in this norning,
because we have got a huge agenda now for ourselves. And we
have reached the point where we are going to have to quite,
but I wonder if there is anything el se you would like to
touch on before--

MR. TETZLAFF: | appreciate the opportunity very nuch,

Judge. | really would have nothing to add. | know M.
Kirkpatrick is on the Conm ssion, and he is nmuch nore
qualified than I to comment on the position of the
Departnent in the deliberations. Incidentally, Todd Jones
said to give you his best.

COMM SSI ONER JOHNSON:  He still owes you.
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COMM SSI ONER SESSIONS:  And can | just put sonething on the
record? | have known M. Tetzlaff for many years, and he is
a phenonenal |awer, a phenonenal U S. Attorney, and has not
just ny highest respect but throughout the State.

CHAI R MJURPHY: Moreover, that was said behind his back
yest er day.

COWM SSI ONER SESSIONS:  That's right.

COWMM SSI ONER KENDALL: \What are you trying to do, keep him
from appeal i ng you?

COMM SSI ONER SESSI ONS:  No, he finds a way to do that,

actual ly.

CHAI R MURPHY: Well, thank you very much

MR. TETZLAFF: Thank you very much, Judge. Thank you very
much, nmenbers of the Conm ssion.

CHAI R MURPHY: At this point we would close the hearing. |
know we have got a |lot of staff people. W have other
people | recognize that are interested in the guidelines,
and thank you all for being here. W are going to try to do
the best job we can in this cycle, but a |ot of what was

said today, we are going to be working on as we go into the
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next cycle.

[ Wher eupon,

Thank you.

at 11:55 a.m, the hearing was concl uded. ]
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