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CHAPTER ONE - INTRODUCTION, AUTHORITY,
AND GENERAL APPLICATION PRINCIPLES

PART A - INTRODUCTION AND AUTHORITY

Introductory Commentary

Subparts 1 and 2 of this Part provide an introduction to the Guidelines Manual describing the
historical development and evolution of the federal sentencing guidelines. Subpart 1 sets forth the
original introduction to the Guidelines Manual as it first appeared in 1987, with the inclusion of
amendments made occasionally thereto between 1987 and 2000. The original introduction, as so
amended, explained a number of policy decisions made by the United States Sentencing Commission
("Commission") when it promulgated the initial set of guidelines and therefore provides a useful
reference for contextual and historical purposes. Subpart 2 further describes the evolution of the
federal sentencing guidelines after the initial guidelines were promulgated.

Subpart 3 of this Part states the authority of the Commission to promulgate federal sentencing
guidelines, policy statements, and commentary.

1. ORIGINAL INTRODUCTION TO THE GUIDELINES MANUAL

The following provisions of this Subpart set forth the original introduction to this manual,
effective November 1, 1987, and as amended through November 1, 2000:

1. Authority

The United States Sentencing Commission ("Commission") is an independent agency
in the judicial branch composed of seven voting and two non-voting, ex officio members. Its
principal purpose is to establish sentencing policies and practices for the federal criminal
justice system that will assure the ends of justice by promulgating detailed guidelines
prescribing the appropriate sentences for offenders convicted of federal crimes.

The guidelines and policy statements promulgated by the Commission are issued
pursuant to Section 994(a) of Title 28, United States Code.

2. The Statutory Mission

The Sentencing Reform Act of 1984 (Title II of the Comprehensive Crime Control Act
of 1984) provides for the development of guidelines that will further the basic purposes of
criminal punishment: deterrence, incapacitation, just punishment, and rehabilitation. The Act
delegates broad authority to the Commission to review and rationalize the federal sentencing
process.

The Act contains detailed instructions as to how this determination should be made, the
most important of which directs the Commission to create categories of offense behavior and
offender characteristics. An offense behavior category might consist, for example, of "bank
robbery/committed with a gun/$2500 taken." An offender characteristic category might be

—1-
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"offender with one prior conviction not resulting in imprisonment." The Commission is
required to prescribe guideline ranges that specify an appropriate sentence for each class of
convicted persons determined by coordinating the offense behavior categories with the
offender characteristic categories. Wheretheguidelinescall for imprisonment, the range must
be narrow: the maximum of the range cannot exceed the minimum by more than the greater
of 25 percent or six months. 28 U.S.C. § 994(b)(2).

Pursuant tothe Act, the sentencing court must sel ect asentencefromwithinthe guideline
range. If, however, a particular case presents atypical features, the Act allows the court to
depart from the guidelines and sentence outside the prescribed range. In that case, the court
must specify reasons for departure. 18 U.S.C. § 3553(b). If the court sentences within the
guideline range, an appellate court may review the sentence to determine whether the
guidelines were correctly applied. If the court departs from the guideline range, an appellate
court may review the reasonableness of the departure. 18 U.S.C. § 3742. The Act also
abolishes parole, and substantially reduces and restructures good behavior adjustments.

The Commission’s initial guidelines were submitted to Congress on April 13, 1987.
After the prescribed period of Congressional review, the guidelinestook effect on November
1, 1987, and apply to all offenses committed on or after that date. The Commission has the
authority to submit guideline amendments each year to Congress between the beginning of a
regular Congressional session and May 1. Such amendments automatically take effect 180
days after submission unless alaw is enacted to the contrary. 28 U.S.C. § 994(p).

Theinitial sentencing guidelines and policy statements were devel oped after extensive
hearings, deliberation, and consideration of substantial public comment. The Commission
emphasi zes, however, that it views the guideline-writing process as evolutionary. It expects,
and the governing statute anticipates, that continuing research, experience, and analysis will
result in modifications and revisions to the guidelines through submission of amendmentsto
Congress. To this end, the Commission is established as a permanent agency to monitor
sentencing practicesin the federal courts.

3. TheBasic Approach (Policy Statement)

To understand the guidelines and their underlying rationale, it isimportant to focus on
the three obj ectives that Congress sought to achievein enacting the Sentencing Reform Act of
1984. The Act’ s basic objective was to enhance the ability of the criminal justice system to
combat crimethrough an effective, fair sentencing system. To achievethisend, Congressfirst
sought honesty in sentencing. It sought to avoid the confusion andimplicit deception that arose
out of the pre-guidelines sentencing system which required the court to impose an
indeterminate sentence of imprisonment and empowered the parole commission to determine
how much of the sentence an offender actually would servein prison. This practice usually
resulted in a substantial reduction in the effective length of the sentence imposed, with
defendants often serving only about one-third of the sentence imposed by the court.

Second, Congress sought reasonable uniformity in sentencing by narrowing the wide
disparity in sentences imposed for similar criminal offenses committed by similar offenders.
Third, Congress sought proportionality in sentencing through a system that imposes
appropriately different sentences for criminal conduct of differing severity.

—_2_
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Honesty is easy to achieve: the abolition of parole makes the sentence imposed by the
court thesentencethe offender will serve, lessapproximately fifteen percent for good behavior.
There is a tension, however, between the mandate of uniformity and the mandate of
proportionality. Simple uniformity -- sentencing every offender to five years -- destroys
proportionality. Having only afew simple categories of crimes would make the guidelines
uniformand easy to administer, but might lump together offensesthat aredifferent inimportant
respects. For example, a single category for robbery that included armed and unarmed
robberies, robberies with and without injuries, robberies of a few dollars and robberies of
millions, would be far too broad.

A sentencing systemtailored tofit every conceivablewrinkleof each casewould quickly
become unworkable and seriously compromise the certainty of punishment and its deterrent
effect. For example: abank robber with (or without) a gun, which the robber kept hidden (or
brandished), might have frightened (or merely warned), injured seriously (or less serioudly),
tied up (or simply pushed) a guard, teller, or customer, at night (or a noon), in an effort to
obtain money for other crimes (or for other purposes), in the company of afew (or many) other
robbers, for the first (or fourth) time.

The list of potentially relevant features of criminal behavior islong; the fact that they
can occur in multiple combinations means that the list of possible permutations of factorsis
virtually endless. The appropriate relationships among these different factorsare exceedingly
difficult to establish, for they are often context specific. Sentencing courts do not treat the
occurrence of a simple bruise identically in all cases, irrespective of whether that bruise
occurred in the context of abank robbery or in the context of abreach of peace. Thisisso, in
part, because the risk that such a harm will occur differs depending on the underlying offense
withwhichitisconnected; and al so because, in part, the rel ationship between punishment and
multiple harmsisnot simply additive. Therelation varies depending on how much other harm
has occurred. Thus, it would not be proper to assign pointsfor each kind of harm and simply
add them up, irrespective of context and total amounts.

Thelarger the number of subcategories of offenseand offender characteristicsincluded
in the guidelines, the greater the complexity and the less workable the system. Moreover,
complex combinations of offense and offender characteristics would apply and interact in
unforeseen waysto unforeseen situations, thusfailing to cure the unfairness of asimple, broad
category system. Finally, and perhaps most importantly, probation officers and courts, in
applying acomplex system having numerous subcategories, would be required to make a host
of decisionsregarding whether the underlying facts were sufficient to bring the case within a
particular subcategory. The greater the number of decisions required and the greater their
complexity, the greater the risk that different courts would apply the guidelines differently to
situationsthat, in fact, are similar, thereby reintroducing the very disparity that the guidelines
were designed to reduce.

In view of the arguments, it would have been tempting to retreat to the simple, broad
category approach and to grant courts the discretion to select the proper point along a broad
sentencingrange. Granting such broad discretion, however, would haverisked correspondingly
broad disparity in sentencing, for different courts may exercise their discretionary powersin
different ways. Such an approach would have risked a return to the wide disparity that
Congress established the Commission to reduce and would have been contrary to the
Commission’ s mandate set forth in the Sentencing Reform Act of 1984.

—-3-
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Intheend, therewasno compl etely satisfying solutionto this problem. The Commission
had to balance the comparative virtues and vices of broad, simple categorization and detailed,
complex subcategorization, and within the constraints established by that balance, minimize
the discretionary powers of the sentencing court. Any system will, to a degree, enjoy the
benefits and suffer from the drawbacks of each approach.

A philosophical problem arose when the Commission attempted to reconcile the
differing perceptions of the purposes of criminal punishment. Most observers of the criminal
law agreethat the ultimate aim of the law itself, and of punishment in particular, isthe control
of crime. Beyond this point, however, the consensus seems to break down. Some argue that
appropriate punishment should be defined primarily on the basis of the principle of "just
deserts." Under this principle, punishment should be scaled to the offender’ s cul pability and
the resulting harms. Others argue that punishment should be imposed primarily on the basis
of practical "crime control" considerations. This theory calls for sentences that most
effectively lessen thelikelihood of futurecrime, either by deterring others or incapacitating the
defendant.

Adherentsof each of these pointsof view urged the Commission to choose between them
and accord one primacy over the other. As a practical matter, however, this choice was
unnecessary because in most sentencing decisions the application of either philosophy will
produce the same or similar results.

Initsinitial set of guidelines, the Commission sought to solve both the practical and
philosophical problems of developing a coherent sentencing system by taking an empirical
approach that used as a starting point data estimating pre-guidelines sentencing practice. It
analyzed datadrawn from 10,000 presentenceinvestigations, the differing el ements of various
crimesasdistinguishedin substantivecriminal statutes, the United StatesParole Commission’s
guidelines and statistics, and data from other relevant sources in order to determine which
distinctions were important in pre-guidelines practice. After consideration, the Commission
accepted, modified, or rationalized these distinctions.

This empirical approach helped the Commission resolve its practical problem by
defining alist of relevant distinctions that, although of considerable length, was short enough
to create a manageable set of guidelines. Existing categories are relatively broad and omit
distinctions that some may believe important, yet they include most of the major distinctions
that statutes and data suggest made a significant difference in sentencing decisions. Relevant
distinctionsnot reflected intheguidelinesprobably will occur rarely and sentencing courtsmay
take such unusual cases into account by departing from the guidelines.

The Commission’s empirical approach also helped resolve its philosophical dilemma.
Those who adhere to a just deserts philosophy may concede that the lack of consensus might
make it difficult to say exactly what punishment is deserved for aparticular crime. Likewise,
those who subscribe to a philosophy of crime control may acknowledge that the lack of
sufficient data might make it difficult to determine exactly the punishment that will best
prevent that crime. Both groups might therefore recognize the wisdom of looking to those
distinctions that judges and legislators have, in fact, made over the course of time. These
established distinctions are ones that the community believes, or has found over time, to be
important from either ajust deserts or crime control perspective.
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The Commission did not simply copy estimates of pre-guidelines practice as revealed
by the data, even though establishing offense values on this basis would help eliminate
disparity because the data represent averages. Rather, it departed from the data at different
points for various important reasons. Congressional statutes, for example, suggested or
required departure, asin the case of the Anti-Drug Abuse Act of 1986 that imposed increased
and mandatory minimum sentences. Inaddition, thedatarevea edinconsi stenciesintreatment,
such as punishing economic crime less severely than other apparently equivalent behavior.

Despite these policy-oriented departures from pre-guidelines practice, the guidelines
represent an approach that begins with, and builds upon, empirical data. The guidelines will
not please those who wish the Commission to adopt a single philosophical theory and then
work deductively to establish asimple and perfect set of categorizationsand distinctions. The
guidelines may prove acceptable, however, to those who seek more modest, incremental
improvements in the status quo, who believe the best is often the enemy of the good, and who
recognizethat theseguidelinesare, asthe A ct contemplates, but thefirst stepinan evolutionary
process. After spending considerabletime and resourcesexploring alternative approaches, the
Commission devel oped these guidelines asa practical effort toward the achievement of amore
honest, uniform, equitable, proportional, and therefore effective sentencing system.

4.  The Guidelines Resolution of Major Issues (Policy Statement)

The guideline-drafting process required the Commission to resolve a host of important
policy questionstypically involving rather evenly balanced sets of competing considerations.
Asan aid to understanding the guidelines, this introduction briefly discusses several of those
issues, commentary in the guidelines explains others.

@ Real Offense vs. Charge Offense Sentencing.

One of the most important questions for the Commission to decide was whether to base
sentences upon the actual conduct in which the defendant engaged regardless of the charges
for which he was indicted or convicted ("real offense" sentencing), or upon the conduct that
constitutes the elements of the offense for which the defendant was charged and of which he
was convicted ("charge offense” sentencing). A bank robber, for example, might have used a
gun, frightened bystanders, taken $50,000, injured ateller, refused to stop when ordered, and
raced away damaging property during hisescape. A purereal offense system would sentence
on the basis of all identifiable conduct. A pure charge offense system would overlook some
of the harmsthat did not constitute statutory elements of the offenses of which the defendant
was convicted.

The Commission initially sought to develop a pure real offense system. After all, the
pre-guidelines sentencing systemwas, in asense, thistype of system. The sentencing court and
the parole commission took account of the conduct in which the defendant actually engaged,
asdeterminedin apresentencereport, at the sentencing hearing, or before a parole commission
hearing officer. The Commission’sinitial effortsinthisdirection, carried out in the spring and
early summer of 1986, proved unproductive, mostly for practical reasons. To make such a
system work, even to formalize and rationalize the status quo, would have required the
Commission to decide precisely which harms to take into account, how to add them up, and
what kinds of procedures the courts should use to determine the presence or absence of
disputed factual elements. The Commission found no practical way to combine and account
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for the large number of diverse harms arising in different circumstances; nor did it find a
practical way to reconcilethe need for afair adjudicatory procedurewith the need for a speedy
sentencing process given the potential existence of hosts of adjudicated "real harm" factsin
many typical cases. The effort proposed as a solution to these problems required the use of,
for example, quadratic roots and other mathematical operations that the Commission
consideredtoo complex to beworkable. Inthe Commission’ sview, suchasystemrisked return
to wide disparity in sentencing practice.

In itsinitial set of guidelines submitted to Congress in April 1987, the Commission
moved closer to a charge offense system. This system, however, does contain a significant
number of real offense elements. For one thing, the hundreds of overlapping and duplicative
statutory provisions that make up the federal criminal law forced the Commission to write
guidelines that are descriptive of generic conduct rather than guidelines that track purely
statutory language. For another, the guidelines take account of a number of important,
commonly occurring real offense elements such as role in the offense, the presence of agun,
or theamount of money actually taken, through alternative base offenselevel s, specific offense
characteristics, cross references, and adjustments.

The Commission recognized that acharge offense system hasdrawbacksof itsown. One
of themost important isthepotential it affords prosecutorsto influence sentencesby increasing
or decreasing the number of countsin anindictment. Of course, the defendant’ sactual conduct
(that which the prosecutor can prove in court) imposes a natural limit upon the prosecutor’s
ability toincrease adefendant’ s sentence. Moreover, the Commission haswritten itsrulesfor
the treatment of multicount convictions with an eye toward eliminating unfair treatment that
might flow from count manipulation. For example, the guidelines treat a three-count
indictment, each count of which charges sale of 100 grams of heroin or theft of $10,000, the
same as a single-count indictment charging sale of 300 grams of heroin or theft of $30,000.
Furthermore, a sentencing court may control any inappropriate manipul ation of theindictment
through use of itsdeparture power. Finally, the Commissionwill closely monitor charging and
pleaagreement practi cesand will make appropriate adj ustments shoul d they becomenecessary.

(b) Departures.

Thesentencing statute permitsacourt to depart fromaguideline-specified sentence only
when it finds "an aggravating or mitigating circumstance of a kind, or to a degree, not
adequately taken into consideration by the Sentencing Commission in formulating the
guidelinesthat should result in asentence different fromthat described.” 18 U.S.C. § 3553(b).
The Commission intends the sentencing courts to treat each guideline as carving out a
"heartland," aset of typical cases embodying the conduct that each guideline describes. When
a court finds an atypical case, one to which a particular guideline linguistically applies but
where conduct significantly differsfrom the norm, the court may consider whether adeparture
is warranted. Section 5H1.10 (Race, Sex, National Origin, Creed, Religion, and Socio-
Economic Status), 85H1.12 (Lack of Guidance as a Y outh and Similar Circumstances), the
third sentence of 85H1.4 (Physical Condition, Including Drug or Alcohol Dependence or
Abuse), the last sentence of 85K 2.12 (Coercion and Duress), and 85K 2.19 (Post-Sentencing
Rehabilitative Efforts) list several factorsthat the court cannot takeinto account asgroundsfor
departure. With those specific exceptions, however, the Commission does not intend to limit
the kinds of factors, whether or not mentioned anywhere else in the guidelines, that could
constitute grounds for departure in an unusual case.
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The Commission has adopted this departure policy for two reasons. First, itisdifficult
to prescribe a single set of guidelines that encompasses the vast range of human conduct
potentially relevant to asentencing decision. The Commission also recognizesthat theinitial
set of guidelines need not do so. The Commission isapermanent body, empowered by law to
writeand rewriteguidelines, with progressive changes, over many years. By monitoring when
courts depart from the guidelines and by analyzing their stated reasons for doing so and court
decisions with references thereto, the Commission, over time, will be able to refine the
guidelines to specify more precisely when departures should and should not be permitted.

Second, the Commission believes that despite the courts' legal freedom to depart from
the guidelines, they will not do so very often. This is because the guidelines, offense by
offense, seek to take account of those factors that the Commission’s data indicate made a
significant difference in pre-guidelines sentencing practice. Thus, for example, where the
presence of physical injury made animportant differencein pre-guidelines sentencing practice
(asinthe case of robbery or assault), the guidelines specifically include thisfactor to enhance
the sentence. Where the guidelines do not specify an augmentation or diminution, this is
generally because the sentencing data did not permit the Commission to conclude that the
factor was empirically important in relation to the particul ar offense. Of course, animportant
factor (e.g., physical injury) may infrequently occur in connectionwith aparticular crime (e.g.,
fraud). Suchrareoccurrencesare precisely thetype of eventsthat the courts' departure powers
were designed to cover -- unusual cases outside the range of the more typical offenses for
which the guidelines were designed.

It isimportant to note that the guidelines refer to two different kinds of departure. The
first involves instances in which the guidelines provide specific guidance for departure by
analogy or by other numerical or non-numerical suggestions. The Commission intends such
suggestions as policy guidance for the courts. The Commission expects that most departures
will reflect the suggestions and that the courts of appeals may prove more likely to find
departures "unreasonable" where they fall outside suggested levels.

A second type of departure will remain unguided. 1t may rest upon grounds referred to
in Chapter Five, Part K (Departures) or on grounds not mentioned in the guidelines. While
Chapter Five, Part K lists factors that the Commission believes may constitute grounds for
departure, the list is not exhaustive. The Commission recognizes that there may be other
grounds for departure that are not mentioned; it also believes there may be casesin which a
departureoutside suggested levelsiswarranted. Initsview, however, such caseswill be highly
infrequent.

(© Plea Agreements.

Nearly ninety percent of all federal criminal casesinvolveguilty pleasand many of these
cases involve some form of plea agreement. Some commentators on early Commission
guideline drafts urged the Commission not to attempt any major reforms of the plea agreement
process on the grounds that any set of guidelines that threatened to change pre-guidelines
practiceradically al sothreatened to makethefederal system unmanageable. Othersargued that
guidelinesthat failed to control and limit pleaagreementswould leave untouched a"loophol €"
large enough to undo the good that sentencing guidelines would bring.

The Commission decided not to make major changesin plea agreement practicesin the
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initial guidelines, but rather to provide guidance by issuing general policy statements
concerning the acceptance of pleaagreementsin Chapter Six, Part B (Plea Agreements). The
rulesset forthin Fed. R. Crim. P. 11(€) govern the acceptance or rejection of such agreements.
The Commission will collect data on the courts plea practices and will anayze this
information to determine when and why the courts accept or reject plea agreements and
whether plea agreement practices are undermining the intent of the Sentencing Reform Act.
In light of thisinformation and analysis, the Commission will seek to further regulate the plea
agreement process as appropriate. Importantly, if the policy statements relating to plea
agreements are followed, circumvention of the Sentencing Reform Act and the guidelines
should not occur.

The Commission expects the guidelines to have a positive, rationalizing impact upon
plea agreements for two reasons. First, the guidelines create a clear, definite expectation in
respect to the sentence that a court will imposeif atrial takesplace. In the event a prosecutor
and defense attorney explore the possibility of anegotiated plea, they will no longer work in
the dark. This fact alone should help to reduce irrationality in respect to actual sentencing
outcomes. Second, the guidelines create a norm to which courts will likely refer when they
decide whether, under Rule 11(e), to accept or to reject aplea agreement or recommendation.

(d) Probation and Split Sentences.

The statute provides that the guidelines are to "reflect the general appropriateness of
imposing asentence other than imprisonment in casesin which the defendant isafirst offender
who has not been convicted of a crime of violence or an otherwise serious offense . . . ."
28 U.S.C. §994(j). Under pre-guidelines sentencing practice, courts sentenced to probation
an inappropriately high percentage of offenders guilty of certain economic crimes, such as
theft, tax evasion, antitrust offenses, insider trading, fraud, and embezzlement, that in the
Commission’sview are "serious.”

The Commission’ s solution to this problem has been to write guidelinesthat classify as
serious many offenses for which probation previously was frequently given and providefor at
least a short period of imprisonment in such cases. The Commission concluded that the
definite prospect of prison, even though the term may be short, will serve as a significant
deterrent, particularly when compared with pre-gui delines practicewhere probation, not prison,
was the norm.

More specifically, the guidelines work as follows in respect to a first offender. For
offense levels one through eight, the sentencing court may elect to sentence the offender to
probation (with or without confinement conditions) or to aprisonterm. For offenselevelsnine
and ten, the court may substitute probation for a prison term, but the probation must include
confinement conditions (community confinement, intermittent confinement, or home
detention). For offense levels eleven and twelve, the court must impose at least one-half the
mi nimum confinement sentencein the form of prison confinement, the remainder to be served
on supervised release with a condition of community confinement or home detention. The
Commission, of course, has not dealt with the single acts of aberrant behavior that still may
justify probation at higher offense levels through departures.*

*Note: Although the Commission had not addressed "single acts of aberrant behavior" at the time the Introduction to the
Guidelines Manual originally was written, it subsequently addressed the issue in Amendment 603, effective November 1, 2000.
(See Supplement to Appendix C, amendment 603.)
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(e Multi-Count Convictions.

The Commission, like several state sentencing commissions, has found it particularly
difficult to develop guidelines for sentencing defendants convicted of multiple violations of
law, each of which makes up a separate count in an indictment. The difficulty isthat when a
defendant engages in conduct that causes several harms, each additional harm, even if it
increases the extent to which punishment is warranted, does not necessarily warrant a
proportionate increase in punishment. A defendant who assaults others during a fight, for
example, may warrant more punishment if he injuresten peoplethan if heinjuresone, but his
conduct does not necessarily warrant ten times the punishment. If it did, many of the simplest
offenses, for reasons that are often fortuitous, would lead to sentences of life imprisonment --
sentences that neither just deserts nor crime control theories of punishment would justify.

Several individual guidelines provide special instructions for increasing punishment
when the conduct that is the subject of that count involves multiple occurrences or has caused
several harms. The guidelines also provide general rules for aggravating punishment in light
of multiple harms charged separately in separate counts. These rules may produce occasional
anomalies, but normally they will permit an appropriate degree of aggravation of punishment
for multiple offenses that are the subjects of separate counts.

These rules are set out in Chapter Three, Part D (Multiple Counts). They essentially
provide: (1) when the conduct involves fungible items (e.g., separate drug transactions or
thefts of money), the amounts are added and the guidelines apply to the total amount; (2) when
nonfungible harms are involved, the offense level for the most serious count is increased
(according to a diminishing scale) to reflect the existence of other counts of conviction. The
guidelines have been written in order to minimize the possihility that an arbitrary casting of a
single transaction into several counts will produce a longer sentence. In addition, the
sentencing court will have adequate power to prevent such aresult through departures.

()] Regulatory Offenses.

Regulatory statutes, though primarily civil in nature, sometimes contain criminal
provisionsin respect to particularly harmful activity. Such criminal provisions often describe
not only substantive offenses, but also more technical, administratively-related offenses such
as failure to keep accurate records or to provide requested information. These statutes pose
two problems: first, which criminal regulatory provisions should the Commission initially
consider, and second, how should it treat technical or administratively-related criminal
violations?

In respect to the first problem, the Commission found that it could not comprehensively
treat al regulatory violations in the initial set of guidelines. There are hundreds of such
provisions scattered throughout the United States Code. Tofind all potential violationswould
involve examination of each individual federal regulation. Because of thispractical difficulty,
the Commission sought to determine, with the assistance of the Department of Justice and
several regulatory agencies, which criminal regulatory offenseswere particularly important in
light of theneed for enforcement of thegeneral regulatory scheme. The Commission addressed
these offensesin theinitial guidelines.



Ch.1Pt. A GUIDELINES MANUAL November 1, 2008

In respect to the second problem, the Commission has developed a system for treating
technical recordkeeping and reporting offenses that divides them into four categories. First,
in the simplest of cases, the offender may have failed to fill out a form intentionally, but
without knowledge or intent that substantive harm would likely follow. He might fail, for
example, to keep an accurate record of toxic substance transport, but that failure may not lead,
nor be likely to lead, to the release or improper handling of any toxic substance. Second, the
samefailure may be accompanied by asignificant likelihood that substantive harm will occur;
it may make arelease of atoxic substance morelikely. Third, the same failure may have led
to substantive harm. Fourth, the failure may represent an effort to conceal a substantive harm
that has occurred.

The structure of atypical guidelinefor aregulatory offense provides alow base offense
level (e.g., 6) aimed at the first type of recordkeeping or reporting offense. Specific offense
characteristicsdesignedtoreflect substantive harmsthat do occur inrespect to someregulatory
offenses, or that arelikely to occur, increasethe offenselevel. A specific offensecharacteristic
also providesthat arecordkeeping or reporting offense that conceal sa substantive offense will
have the same offense level as the substantive offense.

(9) Sentencing Ranges.

In determining the appropriate sentencing ranges for each offense, the Commission
estimated the average sentences served within each category under the pre-guidelines
sentencing system. It also examined the sentences specified in federal statutes, in the parole
guidelines, andin other relevant, anal ogoussources. The Commission’ s Supplementary Report
on the Initial Sentencing Guidelines (1987) contains a comparison between estimates of pre-
guidelines sentencing practice and sentences under the guidelines.

While the Commission has not considered itself bound by pre-guidelines sentencing
practice, it has not attempted to develop an entirely new system of sentencing on the basis of
theory alone. Guidelinesentences, inmany instances, will approximate average pre-guidelines
practice and adherence to the guidelines will help to eliminate wide disparity. For example,
where a high percentage of persons received probation under pre-guidelines practice, a
guideline may include one or more specific offense characteristics in an effort to distinguish
those types of defendants who received probation from those who received more severe
sentences. In some instances, short sentences of incarceration for all offendersin a category
have been substituted for apre-guidelines sentencing practice of very widevariability inwhich
some defendants received probation while othersreceived several yearsin prison for the same
offense. Moreover, inasmuch as those who pleaded guilty under pre-guidelines practice often
received lesser sentences, the guidelines permit the court to impose lesser sentences on those
defendants who accept responsibility for their misconduct. For defendants who provide
substantial assistance to the government in the investigation or prosecution of others, a
downward departure may be warranted.

The Commission has also examined its sentencing rangesin light of their likely impact
upon prison population. Specificlegislation, such asthe Anti-Drug Abuse Act of 1986 and the
career offender provisions of the Sentencing Reform Act of 1984 (28 U.S.C. 8§ 994(h)),
required the Commission to promulgate guidelines that will lead to substantial prison
populationincreases. Theseincreaseswill occur irrespective of theguidelines. Theguidelines
themselves, insofar as they reflect policy decisions made by the Commission (rather than
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legislated mandatory minimum or career offender sentences), are projected to lead to an
increase in prison population that computer models, produced by the Commission and the
Bureau of Prisonsin 1987, estimated at approximately 10 percent over a period of ten years.

(hy  The Sentencing Table.

The Commission has established a sentencing table that for technical and practical
reasons contains 43 levels. Each level in the table prescribes ranges that overlap with the
ranges in the preceding and succeeding levels. By overlapping the ranges, the table should
discourage unnecessary litigation. Both prosecution and defensewill realizethat thedifference
between one level and another will not necessarily make a difference in the sentence that the
court imposes. Thus, little purpose will be served in protracted litigation trying to determine,
for example, whether $10,000 or $11,000 was obtained asaresult of afraud. At thesametime,
the levelswork to increase a sentence proportionately. A changeof six levelsroughly doubles
the sentence irrespective of the level at which one starts. The guidelines, in keeping with the
statutory regquirement that the maximum of any range cannot exceed the minimumby morethan
the greater of 25 percent or six months (28 U.S.C. § 994(b)(2)), permit courtsto exercise the
greatest permissible range of sentencing discretion. The table overlaps offense levels
meaningfully, works proportionately, and at the same time preserves the maximum degree of
allowable discretion for the court within each level.

Similarly, many of the individual guidelines refer to tables that correlate amounts of
money with offense levels. Thesetables often have many rather than afew levels. Again, the
reason isto minimize the likelihood of unnecessary litigation. If amoney table were to make
only a few distinctions, each distinction would become more important and litigation over
which category an offender fell within would become more likely. Where a table has many
small monetary distinctions, it minimizes the likelihood of litigation because the precise
amount of money involved is of considerably less importance.

5. A Concluding Note

The Commission emphasizes that it drafted the initial guidelines with considerable
caution. It examined the many hundreds of criminal statutes in the United States Code. It
began with those that were the basis for a significant number of prosecutions and sought to
placethemin arational order. It developed additional distinctionsrelevant to the application
of these provisions and it applied sentencing ranges to each resulting category. Indoing so, it
relied upon pre-guidelines sentencing practice asreveal ed by its own statistical analyses based
on summary reports of some 40,000 convictions, a sample of 10,000 augmented presentence
reports, the parole guidelines, and policy judgments.

The Commission recognizesthat somewill criticize thisapproach asoverly cautious, as
representing too little a departure from pre-guidelines sentencing practice. Yet, it will cure
widedisparity. The Commissionisapermanent body that can amend the guidelines each year.
Although the data available to it, like al data, are imperfect, experience with the guidelines
will lead to additional information and provide a firm empirical basis for consideration of
revisions.

Finally, the guidelines will apply to more than 90 percent of all felony and Class A
misdemeanor casesin the federal courts. Because of time constraints and the nonexi stence of
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statistical information, some offenses that occur infrequently are not considered in the
guidelines. Their exclusion doesnot reflect any judgment regarding their seriousness and they
will be addressed as the Commission refines the guidelines over time.

2. CONTINUING EVOLUTION AND ROLE OF THE GUIDELINES

The Sentencing Reform Act of 1984 changed the course of federal sentencing. Among other
things, the Act created the United States Sentencing Commission as an independent agency in the
Judicial Branch, and directed it to develop guidelines and policy statements for sentencing courtsto
use when sentencing offenders convicted of federal crimes. Moreover, it empowered the
Commission with ongoing responsibilitiesto monitor the guidelines, submit to Congressappropriate
modifications of the guidelines and recommended changes in criminal statutes, and establish
education and research programs. The mandate rested on congressional awareness that sentencing
isadynamic field that requires continuing review by an expert body to revise sentencing policies,
in light of application experience, as new criminal statutes are enacted, and as moreislearned about
what motivates and controls criminal behavior.

This statement finds resonancein aline of Supreme Court casesthat, taken together, echo two
themes. Thefirst themeisthat the guidelines are the product of adeliberative processthat seeksto
embody the purposes of sentencing set forth in the Sentencing Reform Act, and as such they continue
to play an important role in the sentencing court’s determination of an appropriate sentence in a
particular case. The Supreme Court alluded to this in Mistretta v. United States, 488 U.S. 361
(1989), which upheld the constitutionality of both the federal sentencing guidelines and the
Commission against nondel egation and separation of powers challenges. Therein the Court stated:

Developing proportionate penalties for hundreds of different crimes by a virtually
limitlessarray of offendersisprecisely thesort of intricate, labor-intensivetask for which
del egation to an expert body isespecially appropriate. Although Congresshasdel egated
significant discretion to the Commission to draw judgments fromits analysis of existing
sentencing practice and alternative sentencing models, . . . [w]e have no doubt that in the
hands of the Commission "the criteriawhich Congress has supplied are wholly adequate
for carrying out the general policy and purpose” of the Act.

Id. at 379 (internal quotation marks and citations omitted).

The continuing importance of the guidelinesin federal sentencing was further acknowledged
by the Court in United States v. Booker, 543 U.S. 220 (2005), even as that case rendered the
guidelinesadvisory innature. In Booker, the Court held that theimposition of an enhanced sentence
under thefederal sentencing guidelinesbased onthe sentencingjudge’ sdetermination of afact (other
than a prior conviction) that was not found by the jury or admitted by the defendant violated the
Sixth Amendment. The Court reasoned that an advisory guideline system, while lacking the
mandatory features that Congress enacted, retains other features that help to further congressional
objectives, including providing certai nty and fairnessin meeting the purposes of sentencing, avoiding
unwarranted sentencing disparities, and maintaining sufficient flexibility to permit individualized
sentenceswhenwarranted. The Court concluded that an advisory guideline systemwould " continue
to move sentencing in Congress' preferred direction, helping to avoid excessive sentencing
disparities while maintaining flexibility sufficient to individualize sentenceswhere necessary." Id.
at 264-65. Anadvisory guideline system continuesto assuretransparency by requiringthat sentences
be based on articul ated reasons stated in open court that are subject to appellatereview. Anadvisory
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guideline system also continues to promote certainty and predictability in sentencing, thereby
enabling the parties to better anticipate the likely sentence based on the individualized facts of the
case.

The continuing importance of the guidelines in the sentencing determination is predicated in
large part on the Sentencing Reform Act’ sintent that, in promulgating guidelines, the Commission
must take into account the purposes of sentencing asset forthin 18 U.S.C. § 3553(a). See28 U.S.C.
88 994(f), 991(b)(1). The Supreme Court reinforced thisview in Ritav. United States, 127 S. Ct.
2456 (2007), which held that a court of appeals may apply a presumption of reasonableness to a
sentence imposed by adistrict court within a properly calculated guideline range without violating
the Sixth Amendment. In Rita, the Court relied heavily on the complementary roles of the
Commission and the sentencing court in federal sentencing, stating:

[ T]he presumptionreflectsthe nature of the Guidelines-writing task that Congressset for
the Commission and the manner in which the Commission carried out that task. In
instructing both the sentencing judge and the Commission what to do, Congressreferred
to the basic sentencing objectives that the statute setsforthin 18 U.S.C. § 3553(a) . . . .
The provision also tells the sentencing judge to "impose a sentence sufficient, but not
greater than necessary, to comply with" the basic aims of sentencing as set out above.
Congressiona statutes then tell the Commission to write Guidelines that will carry out
these same § 3553(a) abjectives.

Id. at 2463 (emphasisin original). The Court concluded that "[t]he upshot is that the sentencing
statutes envision both the sentencing judge and the Commission as carrying out the same basic
§ 3553(a) objectives, the one, at retail, the other at wholesale," id., and that the Commission’s
processfor promul gating guidelinesresultsin "aset of Guidelinesthat seek to embody the § 3553(a)
considerations, both in principle and in practice.” Id. at 2464.

Consequently, district courts are required to properly calculate and consider the guidelines
when sentencing, evenin an advisory guideline system. See 18 U.S.C. § 3553(a)(4), (a)(5); Booker,
543 U.S. at 264 ("The district courts, while not bound to apply the Guidelines, must . . . take them
into account when sentencing."); Rita, 127 S. Ct. at 2465 (stating that a district court should begin
all sentencing proceedings by correctly calcul ating the applicable Guidelinesrange); Gall v. United
States, 128 S. Ct. 586, 596 (2007) ("As a matter of administration and to secure nationwide
consistency, the Guidelines should be the starting point and the initial benchmark."). The district
court, in determining the appropriate sentence in a particular case, therefore, must consider the
properly cal culated guidelinerange, the groundsfor departure providedinthe policy statements, and
then the factors under 18 U.S.C. § 3553(a). See Rita, 127 S. Ct. at 2465. The appellate court
engagesin atwo-step processuponreview. Theappellate court "first ensure[s] that the district court
committed no significant procedural error, such asfailingto cal culate (or improperly calculating) the
Guidelinesrange. . . [and] then consider[s] the substantive reasonableness of the sentenceimposed
under an abuse-of-discretion standard[,] . . . tak[ing] into account the totality of the circumstances,
including the extent of any variance from the Guidelinesrange." Gall, 128 S. Ct. at 597.

The second and related theme resonant in this line of Supreme Court cases is that, as
contemplated by the Sentencing Reform Act, the guidelinesare evolutionary in nature. They arethe
product of the Commission’ sfulfillment of its statutory dutiesto monitor federal sentencinglaw and
practices, to seek public input on the operation of the guidelines, and to revise the guidelines
accordingly. Asthe Court acknowledged in Rita:
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The Commission’ swork isongoing. The statutes and the Guidelinesthemselvesforesee
continuous evolution helped by the sentencing courts and courts of appeals in that
process. The sentencing courts, applying the Guidelinesinindividual cases may depart
(either pursuant to the Guidelines or, since Booker, by imposing a non-Guidelines
sentence). Thejudgeswill set forth their reasons. The Courtsof Appealswill determine
the reasonabl eness of the resulting sentence. The Commission will collect and examine
the results. In doing so, it may obtain advice from prosecutors, defenders, law
enforcement groups, civil liberties associations, expertsin penology, and others. And it
can revise the Guidelines accordingly.

Id. at 2464; see also Booker, 543 U.S. at 264 ("[T]he Sentencing Commission remains in place,
writing Guidelines, collecting information about actual district court sentencing decisions,
undertaking research, and revising the Guidelines accordingly."); Gall, 128 S. Ct. at 594 ("[E]ven
though the Guidelines are advisory rather than mandatory, they are, as we pointed out in Rita, the
product of careful study based on extensive empirical evidencederived fromthereview of thousands
of individual sentencing decisions.").

Provisions of the Sentencing Reform Act promote and facilitate thisevolutionary process. For
example, pursuant to 28 U.S.C. 8§ 994(x), the Commi ssion publishes guideline amendment proposals
in the Federal Register and conducts hearings to solicit input on those proposals from experts and
other members of the public. Pursuant to 28 U.S.C. § 994(0), the Commission periodically reviews
and revises the guidelines in consideration of comments it receives from members of the federal
criminal justice system, including the courts, probation officers, the Department of Justice, the
Bureau of Prisons, defense attorneys and the federal public defenders, and in consideration of data
it receivesfrom sentencing courts and other sources. Statutory mechanismssuch asthese bol ster the
Commission’ s ability to take into account fully the purposes of sentencing set forthin 18 U.S.C. §
3553(a)(2) inits promulgation of the guidelines.

Congressretainsauthority to requirecertain sentencing practicesand may exerciseitsauthority
through specific directivesto the Commission with respect to the guidelines. Asthe Supreme Court
noted in Kimbrough v. United States, 128 S. Ct. 558 (2007), " Congress has shown that it knows how
to direct sentencing practicesin expressterms. For example, Congress has specifically required the
Sentencing Commission to set Guideline sentences for serious recidivist offenders ‘at or near’ the
statutory maximum." 1d. at 571; 28 U.S.C. § 994(h).

Asenvisioned by Congress, implemented by the Commission, and reaffirmed by the Supreme
Court, the guidelines are the product of a deliberative and dynamic process that seeks to embody
within federal sentencing policy the purposes of sentencing set forth in the Sentencing Reform Act.
As such, the guidelines continue to be a key component of federal sentencing and to play an
important role in the sentencing court’ s determination of an appropriate sentence in any particular
case.
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3. AUTHORITY
81A3.1. Authority

Theguidelines, policy statements, and commentary set forth in this GuidelinesManual,
including amendments thereto, are promulgated by the United States Sentencing
Commission pursuant to: (1) section 994(a) of title 28, United States Code; and (2) with
respect to guidelines, policy statements, and commentary promulgated or amended
pursuant to specific congressional directive, pursuant to the authority contained in that
directivein additionto the authority under section 994(a) of title 28, United States Code.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 67 and 68);
November 1, 1990 (see Appendix C, amendment 307); November 1, 1992 (see Appendix C, amendment 466); November 1, 1995 (see
Appendix C, amendment 534); November 1, 1996 (see Appendix C, amendment 538); November 1, 2000 (see Appendix C, amendments
602 and 603); October 27, 2003 (see Appendix C, amendment 651); November 1, 2008 (see Appendix C, amendments 717 and 725) .
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PART B - GENERAL APPLICATION PRINCIPLES

81B1.1. Application Instructions

Except as specifically directed, the provisions of this manual are to be applied in the
following order:

(@

(b)

(©)

(d)

(€)

(f)

(9)

(h)

Application Notes:

Determine, pursuant to 81B1.2 (Applicable Guidelines), the offense guideline
section from Chapter Two (Offense Conduct) applicable to the offense of
conviction. See 81B1.2.

Determine the base offense level and apply any appropriate specific offense
characteristics, cross references, and specia instructions contained in the
particular guideline in Chapter Two in the order listed.

Apply the adjustments as appropriate related to victim, role, and obstruction of
justice from Parts A, B, and C of Chapter Three.

If there are multiple counts of conviction, repeat steps (a) through (c) for each
count. Apply Part D of Chapter Threeto group the various counts and adjust the
offense level accordingly.

Apply the adjustment as appropriate for the defendant’s acceptance of
responsibility from Part E of Chapter Three.

Determine the defendant’s criminal history category as specified in Part A of
Chapter Four. Determine from Part B of Chapter Four any other applicable
adjustments.

Determine the guidelinerangein Part A of Chapter Five that correspondsto the
offense level and criminal history category determined above.

For the particular guideline range, determine from Parts B through G of Chapter
Fivethesentencing requirementsand optionsrelated to probation, i mprisonment,
supervision conditions, fines, and restitution.

Refer to Parts H and K of Chapter Five, Specific Offender Characteristics and

Departures, and to any other policy statements or commentary in the guidelines
that might warrant consideration in imposing sentence.

Commentary

1. Thefollowing are definitions of terms that are used frequently in the guidelines and are of
general applicability (except to the extent expressly modified in respect to a particular
guideline or policy statement):
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(A)

(B)

(®)

(D)

(E)

(F)

(&

"Abducted" means that a victim was forced to accompany an offender to a different
location. For example, a bank robber’s forcing a bank teller from the bank into a
getaway car would constitute an abduction.

"Bodily injury" meansany significant injury; e.g., aninjury that is painful and obvious,
or is of atype for which medical attention ordinarily would be sought.

"Brandished" with reference to a dangerous weapon (including a firearm) means that
all or part of the weapon was displayed, or the presence of the weapon was otherwise
made known to another person, in order tointimidatethat person, regar dless of whether
the weapon was directly visible to that person. Accordingly, although the dangerous
weapon does not have to be directly visible, the weapon must be present.

"Dangerous weapon" means (i) an instrument capable of inflicting death or serious
bodily injury; or (ii) an object that is not an instrument capable of inflicting death or
seriousbodily injury but (1) closely resembles such an instrument; or (1) the defendant
used the object in a manner that created the impression that the object was such an
instrument (e.g. a defendant wrapped a hand in atowel during a bank robbery to create
the appearance of a gun).

"Departure” means (i) for purposes other than those specified in subdivision (ii),
imposition of a sentence outside the applicable guideline range or of a sentence that is
otherwise different from the guideline sentence; and (ii) for purposes of 84A1.3
(Departures Based on Inadequacy of Criminal History Category), assignment of a
criminal history category other than the otherwiseapplicablecriminal history category,
in order to effect a sentence outside the applicable guideline range. "Depart” means
grant a departure.

"Downward departure’ meansdeparturethat effectsa sentencelessthan a sentencethat
could be imposed under the applicable guideline range or a sentence that is otherwise
less than the guideline sentence. "Depart downward" means grant a downward
departure.

"Upward departure" means departure that effects a sentence greater than a sentence
that could be imposed under the applicable guideline range or a sentence that is
otherwise greater than the guideline sentence. "Depart upward" means grant an
upward departure.

"Destructive device" means any article described in 26 U.S.C. 8 5845(f) (including an
explosive, incendiary, or poison gas - (i) bomb, (ii) grenade, (iii) rocket having a
propellant charge of more than four ounces, (iv) missile having an explosive or
incendiary charge of more than one-quarter ounce, (v) mine, or (vi) device similar to
any of the devices described in the preceding clauses).

"Firearm" means (i) any weapon (including a starter gun) which will or is designed to

or may readily be converted to expel a projectile by the action of an explosive; (ii) the
frame or receiver of any such weapon; (iii) any firearm muffler or silencer; or (iv) any
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(H)

(1)

Q)

(K)

(L)

destructive device. A weapon, commonly known asa "BB" or pellet gun, that uses air
or carbon dioxide pressure to expel a projectile is a dangerous weapon but not a
firearm.

"Offense” means the offense of conviction and all relevant conduct under §1B1.3
(Relevant Conduct) unlessa different meaning isspecified or isotherwiseclear fromthe
context. Theterm"instant”" is used in connection with "offense," "federal offense," or
"offense of conviction," as the case may be, to distinguish the violation for which the
defendant is being sentenced from a prior or subsequent offense, or from an offense
before another court (e.g., an offense befor e a state court invol ving the same underlying
conduct).

"Otherwise used" with reference to a dangerous weapon (including a firearm) means
that the conduct did not amount to the discharge of a firearm but was more than
brandishing, displaying, or possessing a firearm or other dangerous weapon.

"Permanent or life-threatening bodily injury" meansinjury involving a substantial risk
of death; loss or substantial impairment of the function of a bodily member, organ, or
mental faculty that islikely to be permanent; or an obvious disfigurement that is likely
to be permanent. In the case of a kidnapping, for example, maltreatment to a life-
threatening degree (e.g., by denial of food or medical care) would constitute life-
threatening bodily injury.

"Physically restrained" meansthe forcible restraint of the victim such as by being tied,
bound, or locked up.

"Serious bodily injury”meansinjury involving extreme physical pain or the protracted
impairment of a function of a bodily member, organ, or mental faculty; or requiring
medical intervention such as surgery, hospitalization, or physical rehabilitation. In
addition, "serious bodily injury" is deemed to have occurred if the offense involved
conduct constituting criminal sexual abuse under 18 U.S.C. § 2241 or § 2242 or any
similar offense under state law.

2. Definitions of terms also may appear in other sections. Such definitions are not designed for
general applicability; therefore, their applicability to sections other than those expressly
referenced must be determined on a case by case basis.

The term "includes’ is not exhaustive; theterm"e.q." ismerely illustrative.

3. Thelist of "Satutory Provisions' in the Commentary to each offense guideline does not
necessarily include every statute covered by that guideline. In addition, some statutes may be
covered by more than one guideline.

4. (A

Cumulative Application of Multiple Adjustments within One Guideline.—The offense
level adjustments from more than one specific offense characteristic within an offense
guideline are applied cumulatively (added together) unless the guideline specifies that
only the greater (or greatest) isto be used. Within each specific offense characteristic
subsection, however, the offenselevel adjustments are alter native; only the onethat best
describesthe conduct isto beused. For example, in 82A2.2(b)(3), pertaining to degree
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of bodily injury, the subdivision that best describesthelevel of bodilyinjuryisused; the
adjustmentsfor different degrees of bodily injury (subdivisions (A)-(E)) are not added
together.

(B) Cumulative Application of Multiple Adjustments from Multiple Guidelines—Absent an
instruction to the contrary, enhancements under Chapter Two, adjustments under
Chapter Three, and determinationsunder Chapter Four areto be applied cumulatively.
In some cases, such enhancements, adjustments, and deter minations may be triggered
by the same conduct. For example, shooting a police officer during the commission of
arobbery maywarrant aninjury enhancement under 82B3.1(b)(3) and an official victim
adjustment under 83A1.2, even though the enhancement and the adjustment both are
triggered by the shooting of the officer.

5. Where two or more guideline provisions appear equally applicable, but the guidelines
authorize the application of only one such provision, use the provision that results in the
greater offenselevel. E.g., in §2A2.2(b)(2), if a firearm s both discharged and brandished,
the provision applicable to the discharge of the firearmwould be used.

6. Use of Abbreviated Guideline Titles—\Whenever a guideline makes reference to another
guideline, a parenthetical restatement of that other guideline’ sheading accompaniestheinitial
reference to that other guideline. This parenthetical is provided only for the convenience of
the reader and is not intended to have substantive effect. In the case of lengthy guideline
headings, such a parenthetical restatement of the guideline heading may be abbreviated for
ease of reference. For example, references to §2B1.1 (Larceny, Embezz ement, and Other
Forms of Theft; Offensesnvolving Stolen Property; Property Damage or Destruction; Fraud
and Deceit; Forgery;, Offenses Involving Altered or Counterfeit Instruments Other than
Counterfeit Bearer Obligations of the United States) may be abbreviated as follows: §2B1.1
(Theft, Property Destruction, and Fraud).

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 1); November 1, 1989
(see Appendix C, amendments 69-72 and 303); November 1, 1990 (see Appendix C, amendment 361); November 1, 1991 (see Appendix
C, amendment 388); November 1, 1993 (see Appendix C, amendment 497); November 1, 1997 (see Appendix C, amendments 545 and
546); November 1, 2000 (see Appendix C, amendments591 and 601); November 1, 2001 (see Appendix C, amendment 617); October 27,
2003 (see Appendix C, amendment 651); November 1, 2003 (see Appendix C, amendment 661); November 1, 2006 (see Appendix C,
amendment 684).

§1B1.2.  Applicable Guid€lines

@ Determine the offense guiddline section in Chapter Two (Offense Conduct)
applicable to the offense of conviction (i.e., the offense conduct charged in the
count of the indictment or information of which the defendant was convicted).
However, in the case of a pleaagreement (written or made orally on the record)
containing astipulation that specifically establishes amore serious offense than
the offense of conviction, determine the offense guideline section in Chapter
Two applicable to the stipulated offense.
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Refer to the Statutory Index (Appendix A) to determinethe Chapter Two offense
guideline, referenced in the Statutory Index for the offense of conviction. If the
offenseinvolved aconspiracy, attempt, or solicitation, refer to 82X 1.1 (Attempt,
Solicitation, or Conspiracy) aswell asthe guideline referenced in the Statutory
Index for the substantive offense. For statutory provisions not listed in the
Statutory Index, usethemost analogousguideline. See 82X5.1 (Other Offenses).
The guidelines do not apply to any count of conviction that isa ClassB or C
misdemeanor or an infraction. See 81B1.9 (Class B or C Misdemeanors and
Infractions).

(b)  After determining the appropriate offense guideline section pursuant to
subsection (a) of this section, determine the applicable guideline range in
accordance with 81B1.3 (Relevant Conduct).

(© A pleaagreement (written or made orally on the record) containing a stipulation
that specifically establishes the commission of additional offense(s) shall be
treated as if the defendant had been convicted of additional count(s) charging
those offense(s).

(d) A conviction on acount charging aconspiracy to commit more than one offense

shall be treated as if the defendant had been convicted on a separate count of
conspiracy for each offense that the defendant conspired to commit.

Commentary

Application Notes:

1.

This section provides the basic rules for determining the guidelines applicable to the offense
conduct under Chapter Two (Offense Conduct). Thecourtisto usethe Chapter Two guideline
section referenced in the Satutory I ndex (Appendix A) for the offense of conviction. However,
(A) in the case of a plea agreement (written or made orally on the record) containing a
stipulation that specifically establishes a mor e serious offense than the offense of conviction,
the Chapter Two offense guideline section applicable to the stipulated offenseis to be used,;
and (B) for statutory provisionsnot listed in the Statutory Index, the most anal ogousguideline,
determined pursuant to §2X5.1 (Other Offenses), isto be used.

In the case of a particular statute that proscribes only a single type of criminal conduct, the
offense of conviction and the conduct proscribed by the statutewill coincide, and the Satutory
Index will specify only one offense guideline for that offense of conviction. In the case of a
particular statute that proscribes a variety of conduct that might constitute the subject of
different offense guidelines, the Statutory Index may specify more than one offense guideline
for that particular statute, and the court will determine which of the referenced guideline
sections is most appropriate for the offense conduct charged in the count of which the
defendant was convicted. If the offense involved a conspiracy, attempt, or solicitation, refer
to §2X1.1 (Attempt, Solicitation, or Conspiracy) as well as the guideline referenced in the
Satutory Index for the substantive offense. For statutory provisionsnot listed in the Satutory
Index, the most analogous guideline isto be used. See §2X5.1 (Other Offenses).
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Asset forthiin thefirst paragraph of this note, an exception to thisgeneral ruleisthat if aplea
agreement (written or madeorally ontherecord) containsastipul ation that establishesamore
serious offensethan the offense of conviction, the guideline section applicabl e to the stipul ated
offense is to be used. A factual statement or a stipulation contained in a plea agreement
(written or made orally on the record) is a stipulation for purposes of subsection (a) only if
both the defendant and thegover nment explicitly agreethat thefactual statement or stipulation
isa stipulation for such purposes. However, a factual statement or stipulation made after the
plea agreement has been entered, or after any modification to the plea agreement has been
made, is not a stipulation for purposes of subsection (a). The sentence that shall be imposed
is limited, however, to the maximum authorized by the statute under which the defendant is
convicted. SeeChapter Five, Part G (Implementing the Total Sentence of I mprisonment). For
example, if the defendant pleads guilty to theft, but admits the elements of robbery as part of
the plea agreement, the robbery guidelineis to be applied. The sentence, however, may not
exceed the maximum sentence for theft. See H. Rep. 98-1017, 98th Cong., 2d Sess. 99 (1984).

The exception to the general rule hasa practical basis. 1n a case in which the elements of an
offense more seriousthan the offense of conviction are established by a plea agreement, it may
unduly complicate the sentencing process if the applicable guideline does not reflect the
seriousness of the defendant’s actual conduct. Without this exception, the court would be
forced to use an artificial guideline and then depart from it to the degree the court found
necessary based upon the more serious conduct established by the plea agreement. The
probation officer would first be required to calculate the guideline for the offense of
conviction. However, this guideline might even contain characteristics that are difficult to
establish or not very important in the context of the actual offense conduct. As a simple
example, §82B1.1 (Theft, Property Destruction, and Fraud) contains monetary distinctions
which are more significant and more detailed than the monetary distinctions in §2B3.1
(Robbery). Then, the probation officer might need to cal culate the robbery guidelineto assist
the court in determining the appropriate degree of departurein a casein which the defendant
pled guilty to theft but admitted committing robbery. This cumbersome, artificial procedure
is avoided by using the exception rule in guilty or nolo contendere plea cases where it is
applicable.

Aswith any plea agreement, the court must first determine that the agreement is acceptable,
in accordance with the policies stated in Chapter Sx, Part B (Plea Agreements). The limited
exception provided here applies only after the court has determined that a plea, otherwise
fitting the exception, is acceptable.

2. Section 1B1.2(b) directs the court, once it has determined the applicable guideline (i.e., the
applicable guideline section from Chapter Two) under §1B1.2(a) to determine any applicable
specific offense characteristics (under that guideling), and any other applicable sentencing
factors pursuant to the relevant conduct definitionin §1B1.3. Where there is more than one
base offense level within a particular guideline, the determination of the applicable base
offense level is treated in the same manner as a determination of a specific offense
characteristic. Accordingly, the"relevant conduct" criteria of 81B1.3 are to be used, unless
conviction under a specific statute is expressly required.

3. Subsections(c) and (d) address circumstancesin which the provisions of Chapter Three, Part

D (Multiple Counts) are to be applied although there may be only one count of conviction.
Subsection (c) provides that in the case of a stipulation to the commission of additional
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offense(s), the guidelines are to be applied as if the defendant had been convicted of an
additional count for each of the offenses stipulated. For example, if the defendant isconvicted
of one count of robbery but, as part of a plea agreement, admits to having committed two
additional robberies, the guidelines areto be applied as if the defendant had been convicted
of three counts of robbery. Subsection (d) provides that a conviction on a conspiracy count
charging conspiracy to commit more than one offense is treated asif the defendant had been
convicted of a separate conspiracy count for each offense that he conspired to commit. For
example, where a conviction on a single count of conspiracy establishes that the defendant
conspired to commit three robberies, the guidelines are to be applied as if the defendant had
been convicted on one count of conspiracy to commit thefir st robbery, one count of conspiracy
to commit the second robbery, and one count of conspiracy to commit the third robbery.

4.  Particular care must be taken in applying subsection (d) because there are casesin which the
verdict or plea does not establish which offense(s) was the object of the conspiracy. In such
cases, subsection (d) should only be applied with respect to an object offense alleged in the
conspiracy count if the court, wereit sitting asatrier of fact, would convict the defendant of
conspiring to commit that object offense. Note, however, if the object offenses specified in the
conspiracy count would be grouped together under 83D1.2(d) (e.g., aconspiracyto steal three
government checks) it is not necessary to engage in the foregoing analysis, because
§1B1.3(a)(2) governs consideration of the defendant’ s conduct.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 2); November 1, 1989
(see Appendix C, amendments 73-75 and 303); November 1, 1991 (see Appendix C, amendment 434); November 1, 1992 (see Appendix
C, amendment 438); November 1, 2000 (see Appendix C, amendment 591); November 1, 2001 (see Appendix C, amendments 613 and
617).

81B1.3. Relevant Conduct (Factor sthat Deter mine the Guideline Range)

@ Chapters Two (Offense Conduct) and Three (Adjustments). Unless otherwise
specified, (i) the base offense level where the guideline specifies more than one
base offense level, (ii) specific offense characteristics and (iii) cross references
in Chapter Two, and (iv) adjustments in Chapter Three, shall be determined on
the basis of the following:

D (A) al acts and omissions committed, aided, abetted, counseled,
commanded, induced, procured, or willfully caused by the
defendant; and

(B) in the case of ajointly undertaken criminal activity (a criminal
plan, scheme, endeavor, or enterprise undertaken by the
defendant in concert with others, whether or not charged as a
conspiracy), al reasonably foreseeable acts and omissions of
othersin furtherance of the jointly undertaken criminal activity,

that occurred during the commission of the offense of conviction, in

preparation for that offense, or in the course of attempting to avoid
detection or responsibility for that offense;
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2 solely with respect to offenses of a character for which 83D1.2(d) would
require grouping of multiple counts, all acts and omissions described in
subdivisions (1)(A) and (1)(B) above that were part of the same course
of conduct or common scheme or plan as the offense of conviction;

(©)] all harm that resulted from the acts and omissions specified in
subsections (a)(1) and (a)(2) above, and all harm that was the object of
such acts and omissions; and

4 any other information specified in the applicable guideline.

(b) Chapters Four (Crimina History and Criminal Livelihood) and Five
(Determining the Sentence). Factorsin ChaptersFour and Fivethat establishthe
guidelinerange shall be determined on the basis of the conduct and information
specified in the respective guidelines.

Commentary

Application Notes:

1.

The principles and limits of sentencing accountability under this guideline are not alwaysthe
same astheprinciplesand limitsof criminal liability. Under subsections(a)(1) and (a)(2), the
focusis on the specific acts and omissions for which the defendant is to be held accountable
in determining the applicable guideline range, rather than on whether the defendant is
criminally liable for an offense as a principal, accomplice, or conspirator.

A "jointly undertaken criminal activity" isa criminal plan, scheme, endeavor, or enterprise
undertaken by the defendant in concert with others, whether or not charged as a conspiracy.

In the case of a jointly undertaken criminal activity, subsection (a)(1)(B) provides that a
defendant is accountable for the conduct (acts and omissions) of others that was both:

(i)  infurtherance of the jointly undertaken criminal activity; and
(ii)  reasonably foreseeable in connection with that criminal activity.

Because a count may be worded broadly and include the conduct of many participants over
a period of time, the scope of the criminal activity jointly undertaken by the defendant (the
"jointly undertaken criminal activity") is not necessarily the same as the scope of the entire
conspiracy, and hence relevant conduct is not necessarily the same for every participant. In
order to determine the defendant’ s accountability for the conduct of others under subsection
(a)(1)(B), the court must first determine the scope of the criminal activity the particular
defendant agreed to jointly undertake (i.e., the scope of the specific conduct and objectives
embraced by the defendant’ s agreement). The conduct of othersthat was both in furtherance
of, and reasonably foreseeable in connection with, the criminal activity jointly undertaken by
the defendant is relevant conduct under this provision. The conduct of othersthat wasnot in
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furtherance of the criminal activity jointly undertaken by the defendant, or wasnot reasonably
foreseeable in connection with that criminal activity, is not relevant conduct under this
provision.

I'n determining the scope of the criminal activity that the particular defendant agreedtojointly
undertake (i.e., the scope of the specific conduct and objectives embraced by the defendant’s
agreement), the court may consider any explicit agreement or implicit agreement fairly
inferred from the conduct of the defendant and others.

Note that the criminal activity that the defendant agreed to jointly undertake, and the
reasonably foreseeable conduct of others in furtherance of that criminal activity, are not
necessarilyidentical. For example, two defendants agreeto commit a robbery and, during the
course of that robbery, thefirst defendant assaultsand injuresa victim. The second defendant
is accountable for the assault and injury to the victim (even if the second defendant had not
agreed to the assault and had cautioned the first defendant to be careful not to hurt anyone)
because the assaultive conduct wasin furtherance of the jointly undertaken criminal activity
(the robbery) and was reasonably foreseeabl e in connection with that criminal activity (given
the nature of the offense).

With respect to offensesinvol ving contraband (including controlled substances), the defendant
isaccountablefor all quantities of contraband with which he was directly involved and, in the
case of a jointly undertaken criminal activity, all reasonably foreseeable quantities of
contraband that were within the scope of the criminal activity that he jointly undertook.

The requirement of reasonable foreseeability applies only in respect to the conduct (i.e., acts
and omissions) of others under subsection (a)(1)(B). It does not apply to conduct that the
defendant personally undertakes, aids, abets, counsels, commands, induces, procures, or
willfully causes; such conduct is addressed under subsection (a)(1)(A).

A defendant’ srelevant conduct does not i nclude the conduct of member s of a conspiracy prior
to the defendant joining the conspiracy, even if the defendant knows of that conduct (e.g., in
the case of a defendant who joinsan ongoing drug distribution conspiracy knowing that it had
been selling two kilograms of cocaine per week, the cocaine sold prior to the defendant joining
the conspiracy is not included as relevant conduct in determining the defendant’s offense
level). The Commission does not forecl ose the possibility that there may be some unusual set
of circumstances in which the exclusion of such conduct may not adequately reflect the
defendant’ s culpability; in such a case, an upward departure may be warranted.

Illustrations of Conduct for Which the Defendant is Accountable

(8 Actsand omissions aided or abetted by the defendant

@ Defendant A is one of ten persons hired by Defendant B to off-load a ship
containing marihuana. The off-loading of the ship is interrupted by law
enfor cement officersand oneton of marihuanais seized (the amount on the ship
as well as the amount off-loaded). Defendant A and the other off-loaders are
arrested and convicted of importation of marihuana. Regardless of the number
of bales he personally unloaded, Defendant A is accountable for the entire one-
ton quantity of marihuana. Defendant A aided and abetted the off-loading of the
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entire shipment of marihuana by directly participating in the off-loading of that
shipment (i.e., the specific objective of the criminal activity hejoined wasthe off-
loading of the entire shipment). Therefore, he is accountable for the entire
shipment under subsection (a)(1)(A) without regard to the issue of reasonable
foreseeability. This is conceptually similar to the case of a defendant who
transports a suitcase knowing that it contains a controlled substance and,
therefore, isaccountablefor the controlled substancein the suitcase regardless
of his knowledge or lack of knowledge of the actual type or amount of that
controlled substance.

In certain cases, a defendant may be accountable for particular conduct under
more than one subsection of this guideline. As noted in the preceding
paragraph, Defendant A is accountable for the entire one-ton shipment of
marihuana under subsection (a)(1)(A). Defendant A also isaccountablefor the
entire one-ton shipment of marihuana on the basis of subsection
(a)(1)(B)(applying to a jointly undertaken criminal activity). Defendant A
engaged in a jointly undertaken criminal activity (the scope of which was the
importation of the shipment of marihuana). A finding that the one-ton quantity
of marihuana was reasonably foreseeable is warranted from the nature of the
undertaking itself (the importation of marihuana by ship typically involvesvery
large quantities of marihuana). The specific circumstances of the case (the
defendant was one of ten persons off-loading the marihuana in bales) also
support thisfinding. Inanactual case, of course, if adefendant’ saccountability
for particular conduct is established under one provision of thisguideline, itis
not necessary to review alternative provisions under which such accountability
might be established.

(b) Actsand omissions aided or abetted by the defendant; requirement that the conduct of
others be in furtherance of the jointly undertaken criminal activity and reasonably
foreseeable

2 Defendant C is the getaway driver in an armed bank robbery in which $15,000
istaken and ateller isassaulted and injured. Defendant Cisaccountablefor the
money taken under subsection (a)(1)(A) because he aided and abetted the act of
taking the money (the taking of money was the specific objective of the offense
he joined). Defendant C is accountable for the injury to the teller under
subsection (a)(1)(B) because the assault on the teller was in furtherance of the
jointly undertaken criminal activity (the robbery) and was reasonably
foreseeable in connection with that criminal activity (given the nature of the
offense).

Asnoted earlier, a defendant may be accountable for particular conduct under
mor e than one subsection. Inthisexample, Defendant C also isaccountable for
the money taken on the basi s of subsection (a)(1)(B) because the taking of money
wasin furtherance of the jointly undertaken criminal activity (the robbery) and
was reasonably foreseeable (as noted, the taking of money was the specific
objective of the jointly undertaken criminal activity).
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(©)

Requirement that the conduct of others be in furtherance of the jointly undertaken

criminal activity and reasonably foreseeable; scope of the criminal activity

D

(2)

3

(4)

Defendant D pays Defendant E a small amount to forge an endor sement on an
$800 stolen government check. Unknown to Defendant E, Defendant D then uses
that check asa down payment in a scheme to fraudulently obtain $15,000 worth
of merchandise. Defendant E is convicted of forging the $800 check and is
accountablefor the forgery of thischeck under subsection (a)(1)(A). Defendant
E is not accountable for the $15,000 because the fraudulent scheme to obtain
$15,000 was not in furtherance of the criminal activity hejointly undertook with
Defendant D (i.e., the forgery of the $800 check).

Defendants F and G, working together, design and execute a scheme to sell
fraudulent stocks by telephone. Defendant F fraudulently obtains $20,000.
Defendant G fraudulently obtains $35,000. Each is convicted of mail fraud.
DefendantsF and G each areaccountabl efor theentireamount ($55,000). Each
defendant isaccountabl efor theamount he personally obtai ned under subsection
(a8)(1)(A). Each defendant is accountable for the amount obtained by his
accomplice under subsection (a)(1)(B) because the conduct of each was in
furtherance of the jointly undertaken criminal activity and was reasonably
foreseeable in connection with that criminal activity.

Defendants H and | engaged in an ongoing marihuana importation conspiracy
in which Defendant J was hired only to help off-load a single shipment.
Defendants H, I, and J are included in a single count charging conspiracy to
import marihuana. Defendant J isaccountable for the entire single shipment of
marihuana he helped import under subsection (a)(1)(A) and any acts and
omissions in furtherance of the importation of that shipment that were
reasonably foreseeable (see the discussion in example (a)(1) above). Heisnot
accountable for prior or subsequent shipments of marihuana imported by
Defendants H or | because those acts were not in furtherance of his jointly
undertaken criminal activity (the importation of the single shipment of
marihuana).

Defendant K is awholesale distributor of child pornography. Defendant L isa
retail-level dealer who purchases child pornography from Defendant K and
resells it, but otherwise operates independently of Defendant K. Smilarly,
Defendant M is a retail-level dealer who purchases child pornography from
Defendant K and resdllsiit, but otherwise operates independently of Defendant
K. Defendants L and M are aware of each other’ s criminal activity but operate
independently. Defendant N is Defendant K’ s assistant who recruits customers
for Defendant K and frequently supervises the deliveries to Defendant K’'s
customers. Each defendant is convicted of a count charging conspiracy to
distribute child pornography. Defendant K is accountable under subsection
(a)(1)(A) for the entire quantity of child pornography sold to Defendants L and
M. Defendant N also is accountable for the entire quantity sold to those
defendantsunder subsection (a)(1)(B) becausethe entire quantity waswithin the
scope of his jointly undertaken criminal activity and reasonably foreseeable.
Defendant L is accountable under subsection (a)(1)(A) only for the quantity of
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child pornography that he purchased from Defendant K becausethe scope of his
jointly undertaken criminal activity is limited to that amount. For the same
reason, Defendant M is accountable under subsection (a)(1)(A) only for the
guantity of child pornography that he purchased from Defendant K.

5 Defendant O knows about her boyfriend’ s ongoing drug-trafficking activity, but
agrees to participate on only one occasion by making a delivery for him at his
request when hewasill. Defendant O isaccountable under subsection (a)(1)(A)
for the drug quantity involved on that one occasion. Defendant O is not
accountablefor the other drug sales made by her boyfriend because those sales
were not in furtherance of her jointly undertaken criminal activity (i.e., the one
delivery).

(6) Defendant P is a street-level drug dealer who knows of other street-level drug
dealersin the same geographic area who sell the same type of drug as he sells.
Defendant P and the other dealers share a common source of supply, but
otherwise operate independently. Defendant P is not accountable for the
guantities of drugs sold by the other street-level drug dealers because heis not
engaged in a jointly undertaken criminal activity with them. In contrast,
Defendant Q, ancther street-level drug dealer, pools his resources and profits
with four other street-level drug dealers. Defendant Q is engaged in a jointly
undertaken criminal activity and, therefore, heis accountable under subsection
(a)(1)(B) for the quantities of drugs sold by the four other dealers during the
course of his joint undertaking with them because those sales were in
furtherance of the jointly undertaken criminal activity and reasonably
foreseeable in connection with that criminal activity.

@) Defendant Rrecruits Defendant Sto distribute 500 grams of cocaine. Defendant
S knows that Defendant R is the prime figure in a conspiracy involved in
importing much larger quantities of cocaine. As long as Defendant S's
agreement and conduct islimited to the distribution of the 500 grams, Defendant
Sis accountable only for that 500 gram amount (under subsection (a)(1)(A)),
rather than the much larger quantity imported by Defendant R.

8 Defendants T, U, V, and W are hired by a supplier to backpack a quantity of
marihuana across the border from Mexico into the United States. Defendants
T, U, V, and Wreceive their individual shipments from the supplier at the same
time and coordinate their importation efforts by walking across the border
together for mutual assistance and protection. Each defendant is accountable
for theaggregate quantity of marihuana transported by thefour defendants. The
four defendants engaged in a jointly undertaken criminal activity, the object of
which was the importation of the four backpacks containing marihuana
(subsection (a)(1)(B)), and aided and abetted each other’ s actions (subsection
(a)(1)(A)) in carrying out the jointly undertaken criminal activity. In contrast,
if Defendants T, U, V, and W were hired individually, transported their
individual shipments at different times, and otherwise operated independently,
each defendant would be accountable only for the quantity of marihuana he
personally transported (subsection (a)(1)(A)). As this example illustrates, in
cases involving contraband (including controlled substances), the scope of the
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jointly undertaken criminal activity (and thustheaccountability of the defendant
for the contraband that was the object of that jointly undertaken activity) may
depend upon whether, in the particular circumstances, the nature of the offense
is more appropriately viewed as one jointly undertaken criminal activity or as
a number of separate criminal activities.

3. "Offenses of a character for which §3D1.2(d) would require grouping of multiple counts,”" as
used in subsection (a)(2), applies to offenses for which grouping of counts would be required
under 83D1.2(d) had the defendant been convicted of multiple counts. Application of this
provision does not require the defendant, in fact, to have been convicted of multiple counts.
For example, where the defendant engaged in three drug sales of 10, 15, and 20 grams of
cocaine, as part of the same course of conduct or common scheme or plan, subsection (a)(2)
provides that the total quantity of cocaine involved (45 grams) is to be used to determine the
offenselevel evenif the defendant isconvicted of a single count charging only one of the sales.
If the defendant is convicted of multiple counts for the above noted sales, the grouping rules
of Chapter Three, Part D (Multiple Counts) provide that the counts are grouped together.
Although Chapter Three, Part D (Multiple Counts) applies to multiple counts of conviction,
it does not limit the scope of subsection (a)(2). Subsection (a)(2) merely incorporates by
referencethetypesof offenses set forthin 83D1.2(d); thus, asdiscussed above, multiple counts
of conviction are not required for subsection (a)(2) to apply.

Asnoted above, subsection (a)(2) appliesto offensesof a character for which §3D1.2(d) would
requiregrouping of multiple counts, had the defendant been convicted of multiple counts. For
example, the defendant sells 30 grams of cocaine (a violation of 21 U.SC. § 841) on one
occasion and, as part of the same course of conduct or common scheme or plan, attempts to
sell an additional 15 grams of cocaine (a violation of 21 U.S.C. § 846) on another occasion.
The defendant is convicted of one count charging the completed sale of 30 grams of cocaine.
Thetwo offenses (sal e of cocaine and attempted sal e of cocaine), although covered by different
statutory provisions, are of a character for which 83D1.2(d) would require the grouping of
counts, had the defendant been convicted of both counts. Therefore, subsection (a)(2) applies
and the total amount of cocaine (45 grams) involved is used to determine the offense level.

4.  "Harm" includes bodily injury, monetary loss, property damage and any resulting harm.

5. If the offense guideline includes creating a risk or danger of harm as a specific offense
characteristic, whether that risk or danger was created isto be considered in determining the
offense level. See, e.g., 82K1.4 (Arson; Property Damage by Use of Explosives); §2Q1.2
(Mishandling of Hazardous or Toxic Substances or Pesticides). If, however, the guideline
refers only to harm sustained (e.g., 82A2.2 (Aggravated Assault); §2B3.1 (Robbery)) or to
actual, attempted or intended harm (e.g., 82B1.1 (Theft, Property Destruction, and Fraud);
§2X1.1 (Attempt, Solicitation, or Conspiracy)), the risk created entersinto the determination
of the offenselevel only insofar asitisincorporated into the base offenselevel. Unlessclearly
indicated by the guidelines, harmthat ismerely risked is not to be treated as the equival ent of
harmthat occurred. In a case in which creation of risk is not adequately taken into account
by the applicable offense guideline, an upward departure may be warranted. See generally
§1B1.4 (Information to be Used in Imposing Sentence); 85K2.0 (Groundsfor Departure). The
extent to which harm that was attempted or intended enters into the determination of the
offense level should be determined in accordance with 82X1.1 (Attempt, Solicitation, or
Conspiracy) and the applicable offense guideline.
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6. A particular guideline (in the base offense level or in a specific offense characteristic) may
expressly direct that a particular factor be applied only if the defendant was convicted of a
particular statute. For example, in 82S1.1 (Laundering of Monetary Instruments; Engaging
in Monetary Transactionsin Property Derived from Unlawful Activity), subsection (b)(2)(B)
applies if the defendant "is convicted under 18 U.SC. § 1956". Unless such an express
direction is included, conviction under the statute is not required. Thus, use of a statutory
referenceto describea particular set of circumstances doesnot requirea conviction under the
referenced statute. An example of this usage is found in §2A3.4(a)(2) ("if the offense was
committed by the means set forth in 18 U.S.C. § 2242").

Unless otherwise specified, an express direction to apply a particular factor only if the
defendant was convicted of a particular statuteincludesthe deter mination of the offense level
where the defendant was convicted of conspiracy, attempt, solicitation, aiding or abetting,
accessory after the fact, or misprision of felony in respect to that particular statute. For
example, 82S1.1(b)(2)(B) (which is applicable only if the defendant is convicted under 18
U.S.C. § 1956) would be applied in determining the offense level under §2X3.1 (Accessory
After the Fact) in a case in which the defendant was convicted of accessory after the fact to a
violation of 18 U.S.C. § 1956 but would not be applied in a case in which the defendant is
convicted of aconspiracy under 18 U.S.C. § 1956(h) and the sol e obj ect of that conspiracy was
to commit an offense set forth in 18 U.S.C. § 1957. See Application Note 3(C) of 82S1.1.

7. Inthe case of a partially completed offense (e.g., an offense involving an attempted theft of
$800,000 and a compl eted theft of $30,000), the offenselevel isto bedeterminedin accordance
with §2X1.1 (Attempt, Solicitation, or Conspiracy) whether the convictionisfor thesubstantive
offense, the inchoate offense (attempt, solicitation, or conspiracy), or both. See Application
Note4 inthe Commentaryto 82X1.1. Note, however, that Application Note4 isnot applicable
wher e the offense level is determined under §2X1.1(c)(1).

8.  For the purposes of subsection (a)(2), offense conduct associated with a sentence that was
imposed prior to the acts or omissions constituting the instant federal offense (the offense of
conviction) isnot considered as part of the same cour se of conduct or common scheme or plan
as the offense of conviction.

Examples: (1) The defendant was convicted for the sale of cocaine and sentenced to state
prison. Immediately uponreleasefromprison, heagain sold cocaineto the sameperson, using
the same accomplices and modus operandi. The instant federal offense (the offense of
conviction) chargesthislatter sale. In thisexample, the offense conduct relevant to the state
prison sentence is considered as prior criminal history, not as part of the same course of
conduct or common scheme or plan as the offense of conviction. The prior state prison
sentenceis counted under Chapter Four (Criminal History and Criminal Livelihood). (2) The
defendant engaged in two cocaine sales constituting part of the same course of conduct or
common scheme or plan. Subsequently, heisarrested by state authoritiesfor thefirst saleand
by federal authoritiesfor the second sale. Heisconvicted in state court for thefirst sale and
sentenced to imprisonment; heisthen convicted in federal court for the second sale. Inthis
case, the cocaine sales are not separated by an intervening sentence. Therefore, under
subsection (a)(2), the cocaine sale associated with the state conviction is considered as
relevant conduct to the instant federal offense. The state prison sentence for that saleis not
counted as a prior sentence; see 84A1.2(a)(1).
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Note, however, in certain cases, offense conduct associated with a previously imposed sentence
may be expressy charged in the offense of conviction. Unless otherwise provided, such
conduct will be considered relevant conduct under subsection (a)(1), not (a)(2).

9. "Common scheme or plan” and "same course of conduct” are two closely related concepts.

(A) __Common scheme or plan. For two or more offenses to constitute part of a common
scheme or plan, they must be substantially connected to each other by at least one
common factor, such as common victims, common accomplices, common purpose, or
similar modus operandi. For example, the conduct of five defendants who together
defrauded a group of investors by computer manipulations that unlawfully transferred
fundsover an eighteen-month period would qualify asa common scheme or plan on the
basis of any of the above listed factors; i.e., the commonality of victims (the same
investor s wer e defrauded on an ongoing basis), commonality of offenders (the conduct
constituted an ongoing conspiracy), commonality of purpose (to defraud the group of
investors), or similarity of modusoperandi (thesameor similar computer manipul ations
were used to execute the scheme).

(B) Same course of conduct. Offenses that do not qualify as part of a common scheme or
plan may nonetheless qualify as part of the same course of conduct if they are
sufficiently connected or related to each other asto warrant the conclusionthat they are
part of a single episode, spree, or ongoing series of offenses. Factors that are
appropriate to the determination of whether offenses are sufficiently connected or
related to each other to be considered as part of the same cour se of conduct include the
degree of similarity of the offenses, the regularity (repetitions) of the offenses, and the
timeinterval between the offenses. When one of the above factorsis absent, a stronger
presence of at |east one of the other factorsisrequired. For example, wherethe conduct
alleged to be relevant is relatively remote to the offense of conviction, a stronger
showing of similarity or regularity is necessary to compensate for the absence of
temporal proximity. The nature of the offenses may also be a relevant consideration
(e.q., adefendant’ s failure to file tax returns in three consecutive years appropriately
would be considered as part of the same course of conduct because such returns are
only required at yearly intervals).

10. Inthe case of solicitation, misprision, or accessory after the fact, the conduct for which the
defendant isaccountableincludesall conduct relevant to deter mining the offense level for the
under lying offense that was known, or reasonably should have been known, by the defendant.

Background: This section prescribes rules for determining the applicable guideline sentencing
range, whereas §1B1.4 (Information to be Used in Imposing Sentence) governs the range of
information that the court may consider in adjudging sentence once the guideline sentencing range
has been determined. Conduct that is not formally charged or is not an element of the offense of
conviction may enter into the deter mination of the applicableguideline sentencing range. Therange
of information that may be considered at sentencing is broader than the range of information upon
which the applicable sentencing range is determined.

Subsection (a) establishes a rule of construction by specifying, in the absence of more explicit

instructionsinthe context of a specific guideline, therange of conduct that isrelevant to deter mining
the applicable offense level (except for the deter mination of the applicable offense guideline, which
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isgoverned by 81B1.2(a)). No such rule of construction is necessary with respect to Chapters Four
and Five because the guidelines in those Chapters are explicit as to the specific factors to be
considered.

Subsection (a)(2) providesfor consideration of a broader range of conduct with respect to one
class of offenses, primarily certain property, tax, fraud and drug offenses for which the guidelines
depend substantially on quantity, than with respect to other offenses such as assault, robbery and
burglary. The distinction is made on the basis of 83D1.2(d), which provides for grouping together
(i.e, treating as a single count) all counts charging offenses of a type covered by this subsection.
However, the applicability of subsection (a)(2) does not depend upon whether multiple counts are
alleged. Thus, in an embezz ement case, for example, embezz ed funds that may not be specified in
any count of conviction are nonethel ess included in determining the offense level if they were part
of the same course of conduct or part of the same scheme or plan as the count of conviction.
Smilarly, in a drug distribution case, quantities and types of drugs not specified in the count of
conviction are to be included in determining the offense level if they were part of the same course
of conduct or part of a common scheme or plan as the count of conviction. On the other hand, ina
robbery case in which the defendant robbed two banks, the amount of money taken in one robbery
would not be taken into account in determining the guideline range for the other robbery, even if
both robberies were part of a single course of conduct or the same scheme or plan. (Thisistrue
whether the defendant is convicted of one or both robberies.)

Subsections (a)(1) and (a)(2) adopt different rules because offenses of the character dealt with
in subsection (a)(2) (i.e., to which §3D1.2(d) applies) often involve a pattern of misconduct that
cannot readily be broken into discrete, identifiable units that are meaningful for purposes of
sentencing. For example, apatter n of embezzl ement may consist of several acts of taking that cannot
separately beidentified, even though the overall conduct isclear. In addition, the distinctions that
thelaw makes astowhat constitutes separ ate countsor offenses often turn on technical elementsthat
are not especially meaningful for purposes of sentencing. Thus, inamail fraud case, the schemeis
an element of the offense and each mailing may be the basis for a separate count; in an
embezzl ement case, each taking may provide a basis for a separate count. Another consideration
isthat in a pattern of small thefts, for example, it isimportant to take into account the full range of
related conduct. Relying on theentirerange of conduct, regardless of the number of countsthat are
alleged or on which a convictionisobtained, appear sto bethe most reasonable approach towriting
workable guidelines for these offenses. Conversely, when 83D1.2(d) does not apply, so that
convictions on multiple counts are considered separately in determining the guideline sentencing
range, the guidelines prohibit aggregation of quantities from other counts in order to prevent
"double counting” of the conduct and harm from each count of conviction. Continuing offenses
present similar practical problems. The reference to 83D1.2(d), which provides for grouping of
multiple counts arising out of a continuing offense when the offense guideline takes the continuing
nature into account, also prevents double counting.

Subsection (a)(4) requires consideration of any other information specified in the applicable
guideline. For example, 82A1.4 (Involuntary Manslaughter) specifies consideration of the
defendant’s state of mind; 82K1.4 (Arson; Property Damage By Use of Explosives) specifies
consideration of the risk of harm created.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 3); November 1, 1989
(see Appendix C, amendments 76-78 and 303); November 1, 1990 (see Appendix C, amendment 309); November 1, 1991 (see Appendix
C, amendment 389); November 1, 1992 (see Appendix C, amendment 439); November 1, 1994 (see Appendix C, amendment 503);
November 1, 2001 (see Appendix C, amendments 617 and 634); November 1, 2004 (see Appendix C, amendment 674).
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81B1.4. Information to be Used in Imposing Sentence (Selecting a Point Within the
Guideline Range or Departing from the Guidelines)

In determining the sentenceto impose within the guidelinerange, or whether adeparture
from the guidelines is warranted, the court may consider, without limitation, any
information concerning the background, character and conduct of the defendant, unless
otherwise prohibited by law. See 18 U.S.C. § 3661.

Commentary

Background: This section distinguishes between factors that determine the applicable guideline
sentencing range (81B1.3) and information that a court may consider in impaosing sentence within
that range. The section is based on 18 U.S.C. § 3661, which recodifies 18 U.SC. § 3577. The
recodification of this 1970 statute in 1984 with an effective date of 1987 (99 Sat. 1728), makes it
clear that Congressintended that no limitation would be placed on the information that a court may
consider inimposing an appropriate sentence under the future guideline sentencing system. A court
is not precluded from considering information that the guidelines do not take into account in
determining a sentence within the guideline range or from considering that information in
determining whether and to what extent to depart fromthe guidelines. For example, if the defendant
committed two robberies, but as part of a plea negotiation entered a guilty plea to only one, the
robbery that was not taken into account by the guidelineswould provide a reason for sentencing at
the top of the guideline range and may provide a reason for an upward departure. Some policy
statements do, however, express a Commission policy that certain factors should not be considered
for any purpose, or should be considered only for limited purposes. See, e.g., Chapter Five, Part H
(Specific Offender Characteristics).

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 4); November 1, 1989
(see Appendix C, amendment 303); November 1, 2000 (see Appendix C, amendment 604 ); November 1, 2004 (see Appendix C,
amendment 674) .

81B1.5. I nterpretation of Referencesto Other Offense Guidelines

@ A crossreference (aninstruction to apply another offenseguideline) referstothe
entire offense guideline (i.e.,, the base offense level, specific offense
characteristics, cross references, and special instructions).

(b) (1)  Aninstruction to use the offense level from another offense guideline
refersto the offenselevel fromthe entire offense guideline (i.e., the base
offense level, specific offense characteristics, cross references, and
specia instructions), except as provided in subdivision (2) below.

(2)  Aninstructiontouseaparticular subsection or tablefromanother offense
guidelinerefersonly to the particular subsection or tablereferenced, and
not to the entire offense guideline.

(© If the offense level is determined by a reference to another guideline under
subsection (a) or (b)(1) above, the adjustmentsin Chapter Three (Adjustments)
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also are determined in respect to the referenced offense guideline, except as
otherwise expressly provided.

(d)  Areferenceto another guideline under subsection (a) or (b)(1) above may direct
that it be applied only if it resultsin the greater offenselevel. In such case, the
greater offense level means the greater Chapter Two offense level, except as
otherwise expressly provided.

Commentary

Application Notes:

1.

Referencesto other offense guidelinesare most frequently designated " Cross References,” but
may also appear in the portion of the guideline entitled "Base Offense Level" (eqg.,
§2D1.2(a)(1) and (2)), or "Specific Offense Characteristics' (e.g., §2A4.1(b)(7)). These
references may beto a specific guideline, or may be more general (e.g., totheguidelinefor the
"underlying offense™). Such referencesincor porate the specific offense characteristics, cross
references, and special instructions as well as the base offense level. For example, if the
guideline reads "2 plus the offense level from §2A2.2 (Aggravated Assault),” the user would
determine the offense level from §2A2.2, including any applicable adjustments for planning,
weapon use, degree of injury and motive, and then increase by 2 levels.

A reference may also be to a specific subsection of another guideline; e.g., the reference in
§2D1.10(a)(1) to "3 plus the offense level fromthe Drug Quantity Tablein §2D1.1". In such
case, only the specific subsection of that other guideline is used.

A reference to another guideline may direct that such referenceisto be used only if it results
in a greater offense level. In such cases, the greater offense level means the offense level
taking into account only the Chapter Two offense level, unless the offense guideline expressly
providesfor consideration of both the Chapter Two offenselevel and applicableChapter Three
adjustments. For situations in which a comparison involving both Chapters Two and Three
is necessary, see the Commentary to 882C1.1 (Offering, Giving, Soliciting, or Receiving a
Bribe; Extortion Under Color of Official Right; Fraud Involving the Deprivation of the
Intangible Right to Honest Servicesof Public Officials; Conspiracy to Defraud by Interference
with Gover nmental Functions); 2E1.1 (Unlawful Conduct Relating to Racketeer Influenced and
Corrupt Organizations); and 2E1.2 (Interstate or Foreign Travel or Transportationin Aid of
a Racketeering Enterprise).

A reference may direct that, if the conduct involved another offense, the offense guideline for
such other offense is to be applied. Consistent with the provisions of 81B1.3 (Relevant
Conduct), such other offenseincludes conduct that may be a state or local offense and conduct
that occurred under circumstances that would constitute a federal offense had the conduct
taken place within the territorial or maritime jurisdiction of the United States. Where there
is more than one such other offense, the most serious such offense (or group of closely related
offensesin the case of offensesthat would be grouped together under 83D1.2(d)) isto be used.
For example, if a defendant convicted of possession of a firearm by a felon, to which §2K2.1
(Unlawful Receipt, Possession, or Transportation of Firearms or Ammunition; Prohibited
Transactions Involving Firearms or Ammunition) applies, is found to have possessed that
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firearm during commission of a series of offenses, the crossreference at 82K2.1(c) is applied
to the offense resulting in the greatest offense level.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 79, 80, and 302);
November 1, 1991 (see Appendix C, amendment 429); November 1, 1992 (see Appendix C, amendment 440); November 1, 1995 (see
Appendix C, amendment 534); November 1, 1997 (see Appendix C, amendment 547); November 1, 2001 (see Appendix C, amendment
616); November 1, 2004 (see Appendix C, amendment 666).

81B1.6.  Structure of the Guidelines

The guidelinesare presented in numbered chaptersdivided into a phabetical parts. The
parts are divided into subparts and individual guidelines. Each guidelineisidentified
by three numbers and aletter corresponding to the chapter, part, subpart and individual
guideline.

The first number is the chapter, the letter represents the part of the chapter, the second
number is the subpart, and the final number is the guideline. Section 2B1.1, for
example, isthefirst guidelinein thefirst subpart in Part B of Chapter Two. Or, 83A1.2
isthe second guidelineinthefirst subpart in Part A of Chapter Three. Policy statements
are similarly identified.

Toillustrate:

Chapter
Subpart

|
§3A1.2

Guideline
Part

Historical Note: Effective November 1, 1987.

81B1.7.  Significance of Commentary

The Commentary that accompanies the guideline sections may serve a number of
purposes. First, it may interpret the guidelineor explain how itisto beapplied. Failure
to follow such commentary could constitute an incorrect application of the guidelines,
subj ecting the sentence to possible reversal on appeal. See 18 U.S.C. § 3742. Second,
the commentary may suggest circumstanceswhich, in the view of the Commission, may
warrant departure from the guidelines. Such commentary is to be treated as the legal
equivalent of a policy statement. Finally, the commentary may provide background
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information, including factors considered in promulgating the guideline or reasons
underlying promulgation of theguideline. Aswithapolicy statement, such commentary
may provide guidance in assessing the reasonableness of any departure from the
guidelines.

Commentary

Portions of this document not labeled as guidelines or commentary al so express the policy of
the Commission or provide guidance as to the interpretation and application of the guidelines.
These are to be construed as commentary and thus have the for ce of policy statements.

"[Clommentary in the Guidelines Manual that interprets or explains a guideline is
authoritative unless it violates the Constitution or a federal statute, or is inconsistent with, or a
plainly erroneous reading of, that guideline." Stinson v. United Sates, 508 U.S. 36, 38 (1993).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 498).

81B1.8. Use of Certain I nfor mation

@ Where a defendant agrees to cooperate with the government by providing
information concerning unlawful activities of others, and as part of that
cooperation agreement the government agreesthat sel f-incriminating information
provided pursuant to the agreement will not be used against the defendant, then
suchinformation shall not be used in determining the applicable guidelinerange,
except to the extent provided in the agreement.

(b)  The provisions of subsection (a) shall not be applied to restrict the use of
information:

D known to the government prior to entering into the cooperation
agreement;

2 concerning the existence of prior convictions and sentences in
determining 84A1.1 (Criminal History Category) and 84B1.1 (Career
Offender);

(©)) in a prosecution for perjury or giving afalse statement;

4 in the event there is a breach of the cooperation agreement by the
defendant; or

5) in determining whether, or to what extent, a downward departure from

the guidelines is warranted pursuant to a government motion under
85K 1.1 (Substantial Assistance to Authorities).
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Commentary

Application Notes:

1.

This provision does not authorize the gover nment to withhold infor mation from the court but
provides that self-incriminating information obtained under a cooperation agreement is not
to be used to determine the defendant’ s guideline range. Under this provision, for example,
if adefendant isarrested in possession of a kilogram of cocaine and, pur suant to an agreement
to provide information concerning the unlawful activities of co-conspirators, admits that he
assisted in the importation of an additional three kilograms of cocaine, a fact not previously
known to the government, this admission would not be used to increase his applicable
guidelinerange, except to the extent provided in the agreement. Although the guidelineitself
affects only the determination of the guideline range, the policy of the Commission, as a
corollary, isthat infor mation prohibited frombeing used to determinethe applicableguideline
range shall not be used to depart upward. In contrast, subsection (b)(5) provides that
consideration of such information is appropriate in determining whether, and to what extent,
a downward departure is warranted pursuant to a government motion under 85K1.1
(Substantial Assistance to Authorities); e.g., a court may refuse to depart downward on the
basis of such information.

Subsection (b)(2) prohibits any cooper ation agreement fromrestricting the use of infor mation
astotheexistenceof prior convictionsand sentencesin deter mining adjustmentsunder 84A1.1
(Criminal History Category) and 84B1.1 (Career Offender). The Probation Servicegenerally
will secureinformation relevant tothe defendant’ scriminal history independent of information
the defendant provides as part of his cooperation agreement.

On occasion the defendant will provide incriminating information to the government during
plea negotiation sessions before a cooper ation agreement has been reached. 1n the event no
agreement isreached, use of such informationin a sentencing proceeding isrestricted by Rule
11(e)(6) (Inadmissibility of Pleas, Plea Discussions, and Related Statements) of the Federal
Rules of Criminal Procedure and Rule 410 (Inadmissibility of Pleas, Plea Discussions, and
Related Statements) of the Rules of Evidence.

Aswiththe statutory provisionsgoverning useimmunity, 18 U.S.C. 8 6002, thisguideline does
not apply to information used against the defendant in a prosecution for perjury, giving afalse
statement, or in the event the defendant otherwise fails to comply with the cooperation
agreement.

This guideline limits the use of certain incriminating information furnished by a defendant in
the context of a defendant-government agreement for the defendant to provide information
concerning the unlawful activities of other persons. The guideline operatesasa limitation on
the use of such incriminating information in determining the applicable guideline range, and
not merely as a restriction of the government’ s presentation of such information (e.g., where
the defendant, subsequent to having entered into a cooperation agreement, provides such
information to the probation officer preparing the presentence report, the use of such
information remains protected by this section).
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6. Unless the cooperation agreement relates to the provision of information concerning the
unlawful activities of others, thisguideline does not apply (i.e., an agreement by the defendant
simply to detail the extent of hisown unlawful activities, not involving an agreement to provide
information concerning the unlawful activity of another person, is not covered by this
guideline).

Historical Note: Effective June 15, 1988 (see Appendix C, amendment 5). Amended effective November 1, 1990 (see Appendix C,
amendment 308); November 1, 1991 (see Appendix C, amendment 390); November 1, 1992 (see Appendix C, amendment 441);
November 1, 2004 (see Appendix C, amendment 674).

81B1.9. Class B or C Misdemeanor s and | nfractions

The sentencing guidelines do not apply to any count of conviction that isa Class B or
C misdemeanor or an infraction.

Commentary

Application Notes:

1.  Notwithstanding any other provision of the guidelines, the court may impose any sentence
authorized by statute for each count that isa Class B or C misdemeanor or an infraction. A
Class B misdemeanor is any offense for which the maxi mum authorized term of imprisonment
is more than thirty days but not more than six months; a Class C misdemeanor is any offense
for which the maximum authorized term of imprisonment is mor e than five days but not more
than thirty days; an infraction is any offense for which the maximum authorized term of
imprisonment is not more than five days.

2. Theguidelinesfor sentencing on multiple counts do not apply to countsthat are ClassB or C
misdemeanorsor infractions. Sentencesfor such offensesmay be consecutiveto or concurrent
with sentences imposed on other counts. In imposing sentence, the court should, however,
consider the relationship between the Class B or C misdemeanor or infraction and any other
offenses of which the defendant is convicted.

Background: For the sake of judicial economy, the Commission has exempted all Class B and C
misdemeanor s and infractions from the coverage of the guidelines.

Historical Note: Effective June 15, 1988 (see Appendix C, amendment 6). Amended effective November 1, 1989 (see Appendix C,
amendment 81).

81B1.10. Reduction in Term of Imprisonment as a Result of Amended Guideline Range
(Palicy Statement)

@ Authority.—
D In General.—In a case in which a defendant is serving a term of

imprisonment, and the guideline range applicable to that defendant has
subsequently been lowered as aresult of an amendment to the Guidelines
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(2)

3)

Manual listed in subsection (c) below, the court may reduce the
defendant’ sterm of imprisonment asprovided by 18 U.S.C. §3582(c)(2).
As required by 18 U.S.C. § 3582(c)(2), any such reduction in the
defendant’s term of imprisonment shall be consistent with this policy
statement.

Exclusions—A reductionin the defendant’ sterm of imprisonment isnot
consistent with thispolicy statement and theref oreisnot authorized under
18 U.S.C. § 3582(c)(2) if—

(A) none of the amendmentslisted in subsection (c) is applicable to
the defendant; or

(B) an amendment listed in subsection (c) doesnot havethe effect of
lowering the defendant’ s applicable guideline range.

Limitation.—Consistent with subsection (b), proceedings under 18
U.S.C. § 3582(c)(2) and this policy statement do not constitute a full
resentencing of the defendant.

(b) Determination of Reduction in Term of Imprisonment.—

(1)

(2)

In General.—In determining whether, and to what extent, areduction in
the defendant’ s term of imprisonment under 18 U.S.C. § 3582(c)(2) and
thispolicy statement iswarranted, the court shall determinethe amended
guideline range that would have been applicable to the defendant if the
amendment(s) to theguidelineslisted in subsection (c) had beenin effect
at the time the defendant was sentenced. 1n making such determination,
the court shall substitute only the amendmentslistedin subsection (c) for
the corresponding guideline provisions that were applied when the
defendant was sentenced and shall leave all other guideline application
decisions unaffected.

Limitations and Prohibition on Extent of Reduction.—

(A) In General —Except as provided in subdivision (B), the court
shall not reduce the defendant’ s term of imprisonment under 18
U.S.C. 8§ 3582(c)(2) and this policy statement to a term that is
less than the minimum of the amended guideline range
determined under subdivision (1) of this subsection.

(B) Exception.—If the original term of imprisonment imposed was
less than the term of imprisonment provided by the guideline
range applicable to the defendant at the time of sentencing, a
reduction comparably less than the amended guideline range
determined under subdivision (1) of this subsection may be
appropriate. However, if the original term of imprisonment
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constituted a non-guideline sentence determined pursuant to 18
U.S.C. § 3553(a) and United States v. Booker, 543 U.S. 220
(2005), a further reduction generally would not be appropriate.

© Prohibition.—In no event may thereduced term of impri sonment
be less than the term of imprisonment the defendant has already
served.

(© Covered Amendments.—Amendments covered by thispolicy statement arelisted
in Appendix C as follows: 126, 130, 156, 176, 269, 329, 341, 371, 379, 380,
433, 454, 461, 484, 488, 490, 499, 505, 506, 516, 591, 599, 606, 657, 702, 706
as amended by 711, and 715.

Commentary

Application Notes:

1. Application of Subsection (a).—

(A) Eligibility.—FEligibility for consideration under 18 U.S.C. § 3582(c)(2) istriggered only
by an amendment listed in subsection (c) that lowers the applicable guideline range.
Accordingly, a reduction in the defendant’s term of imprisonment is not authorized
under 18 U.S.C. 8§ 3582(c)(2) andisnot consistent with this policy statement if: (i) none
of the amendments listed in subsection (c) is applicable to the defendant; or (ii) an
amendment listed in subsection (c) is applicable to the defendant but the amendment
doesnot have the effect of lowering the defendant’ s applicabl e guidelinerange because
of the operation of another guideline or statutory provision (e.g., a statutory mandatory
mini mum term of imprisonment).

(B) Factorsfor Consideration.—

() In General.—Consistent with 18 U.S.C. § 3582(c)(2), the court shall consider the
factorsset forthin 18 U.S.C. § 3553(a) in determining: (1) whether a reduction
in the defendant’ sterm of imprisonment iswarranted; and (11) the extent of such
reduction, but only within the limits described in subsection (b).

(i) Public Safety Consideration.—The court shall consider the nature and
seriousness of the danger to any person or the community that may be posed by
areductioninthe defendant’ stermof imprisonment in determining: (1) whether
such a reduction is warranted; and (I1) the extent of such reduction, but only
within the limits described in subsection (b).

(iii)  Post-Sentencing Conduct.—The court may consider post-sentencing conduct of
the defendant that occurred after imposition of theoriginal ter mof i mprisonment
indetermining: (I) whether areductionin the defendant’ stermof imprisonment
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is warranted; and (I1) the extent of such reduction, but only within the limits
described in subsection (b).

2. Application of Subsection (b)(1).—n determining the amended guideline range under
subsection (b)(1), the court shall substitute only the amendmentslisted in subsection (c) for the
corresponding guideline provisions that wer e applied when the defendant was sentenced. All
other guideline application decisions remain unaffected.

3. Application of Subsection (b)(2).—Under subsection (b)(2), the amended guideline range
determined under subsection (b)(1) and the term of imprisonment already served by the
defendant limit the extent to which the court may reduce the defendant’ sterm of i mprisonment
under 18 U.S.C. § 3582(c)(2) and this policy statement. Specifically, if the original term of
imprisonment imposed was within the guideline range applicabl e to the defendant at the time
of sentencing, the court shall not reduce the defendant’ s term of imprisonment to a term that
is less than the minimum term of imprisonment provided by the amended guideline range
determined under subsection (b)(1). For example, inacaseinwhich: (A) theguidelinerange
applicableto thedefendant at the time of sentencing was41 to 51 months; (B) theoriginal term
of imprisonment imposed was 41 months; and (C) the amended guideline range determined
under subsection (b)(1) is 30 to 37 months, the court shall not reduce the defendant’ s term of
imprisonment to a termless than 30 months.

If the original termof imprisonment imposed was | ess than the ter m of imprisonment provided
by the guideline range applicable to the defendant at the time of sentencing, a reduction
compar ably less than the amended guideline range determined under subsection (b)(1) may
be appropriate. For example, in a casein which: (A) the guideline range applicable to the
defendant at the time of sentencing was 70 to 87 months; (B) the defendant’ s original term of
imprisonment imposed was 56 months (representing a downward departure of 20 percent
below the minimum term of imprisonment provided by the guideline range applicable to the
defendant at the time of sentencing); and (C) the amended guideline range deter mined under
subsection (b)(1) is 57 to 71 months, a reduction to a term of imprisonment of 46 months
(representing a reduction of approximately 20 percent below the minimum term of
imprisonment provided by the amended guideline range determined under subsection (b)(1))
would amount to a comparable reduction and may be appropriate.

In no case, however, shall the termof imprisonment be reduced below time served. Subject to
these limitations, the sentencing court has the discretion to determine whether, and to what
extent, to reduce a term of imprisonment under this section.

4.  Supervised Release—

(A) Exclusion Relating to Revocation.—Only a termof imprisonment imposed as part of the
original sentenceis authorized to be reduced under this section. This section does not
authorize a reduction in the term of imprisonment imposed upon revocation of
supervised release.

(B) Moadification Relating to Early Termination.—f the prohibition in subsection (b)(2)(C)
relating to time already served precludes areduction in thetermof imprisonment to the
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extent the court determines otherwise would have been appropriate as a result of the
amended guideline range determined under subsection (b)(1), the court may consider
any such reduction that it was unable to grant in connection with any motion for early
termination of atermof supervised release under 18 U.S.C. § 3583(e)(1). However, the
fact that a defendant may have served a longer term of imprisonment than the court
determines would have been appropriate in view of the amended guideline range
determined under subsection (b)(1) shall not, without more, provide a basis for early
termination of supervisedrelease. Rather, thecourt shouldtakeinto account thetotality
of circumstances relevant to a decision to terminate supervised release, including the
term of supervised release that would have been appropriate in connection with a
sentence under the amended guideline range determined under subsection (b)(1).

Background: Section 3582(c)(2) of Title 18, United States Code, provides: "[I]n the case of a
defendant who has been sentenced to a term of imprisonment based on a sentencing range that has
subsequently been lowered by the Sentencing Commission pursuant to 28 U.SC. § 994(o), upon
motion of the defendant or the Director of the Bureau of Prisons, or onitsown motion, the court may
reduce the term of imprisonment, after considering the factors set forth in section 3553(a) to the
extent that they are applicable, if such a reduction is consistent with applicable policy statements
issued by the Sentencing Commission.”

Thispolicy statement providesguidance and limitationsfor a court when considering a motion
under 18 U.SC. 8§ 3582(c)(2) and implements 28 U.SC. § 994(u), which provides: "If the
Commission reduces the term of imprisonment recommended in the guidelines applicable to a
particular offenseor category of offenses, it shall specify inwhat circumstancesand by what amount
the sentences of prisoners serving terms of imprisonment for the offense may be reduced.”

Among the factors considered by the Commission in selecting the amendments included in
subsection (c) were the purpose of the amendment, the magnitude of the change in the guideline
range made by the amendment, and the difficulty of applying the amendment retroactively to
determine an amended guideline range under subsection (b)(2).

Thelisting of an amendment i n subsection (c) refl ects policy deter minationsby the Commission
that a reduced guideline range is sufficient to achieve the purposes of sentencing and that, in the
sound discretion of the court, a reduction in the term of imprisonment may be appropriate for
previously sentenced, qualified defendants. Theauthorization of such adiscretionaryreduction does
not otherwise affect the lawful ness of a previously imposed sentence, does not authorize a reduction
in any other component of the sentence, and does not entitle a defendant to a reduced term of
imprisonment as a matter of right.

The Commission has not included in this policy statement amendments that generally reduce
the maximum of the guideline range by less than six months. This criterion isin accord with the
legislative history of 28 U.S.C. 8 994(u) (formerly § 994(t)), which states: "It should be noted that
the Committee does not expect that the Commission will recommend adjusting existing sentences
under the provision when guidelinesare simply refined in a way that might causeisolated instances
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of existing sentences falling above the old guidelines or when there is only a minor downward
adjustment in the guidelines. The Committee does not believe the courts should be burdened with
adjustmentsin these cases." S Rep. 225, 98th Cong., 1st Sess. 180 (1983).

*@ inorigina. Probably should be "to fall above the amended guidelines'.

Historical Note: Effective November 1, 1989 (see Appendix C, amendment 306). Amended effective November 1, 1990 (see Appendix
C, amendment 360); November 1, 1991 (see Appendix C, amendment 423); November 1, 1992 (see Appendix C, amendment 469);
November 1, 1993 (see Appendix C, amendment 502); November 1, 1994 (see Appendix C, amendment 504); November 1, 1995 (see
Appendix C, amendment 536); November 1, 1997 (see Appendix C, amendment 548); November 1, 2000 (see Appendix C,
amendment 607); November 5, 2003 (see Appendix C, amendment 662); November 1, 2007 (see Appendix C, amendment 710); March 3,
2008 (see Appendix C, amendments 712 and 713); May 1, 2008 (see Appendix C, amendment 716).

81B1.11. Useof Guidelines Manual in Effect on Date of Sentencing (Policy Statement)

@ Thecourt shall usethe GuidelinesManual in effect on the date that the defendant
is sentenced.

(b) D If the court determinesthat use of the Guidelines Manual in effect onthe
datethat the defendant issentenced woul d viol atethe ex post facto clause
of the United States Constitution, the court shall use the Guidelines
Manua in effect on the date that the offense of conviction was
committed.

(20  The Guidelines Manual in effect on a particular date shall be applied in
itsentirety. The court shall not apply, for example, one guideline section
from one edition of the Guidelines Manual and another guideline section
from a different edition of the Guidelines Manual. However, if a court
applies an earlier edition of the Guidelines Manual, the court shall
consider subsequent amendments, to theextent that such amendmentsare
clarifying rather than substantive changes.

(©)) If the defendant is convicted of two offenses, the first committed before,
and the second after, arevised edition of the Guidelines Manual became

effective, the revised edition of the GuidelinesManual isto be applied to
both offenses.

Commentary

Application Notes:

1.  Subsection (b)(2) providesthat if an earlier edition of the Guidelines Manual is used, it isto
be used in its entirety, except that subsequent clarifying amendments are to be considered.

Example: A defendant is convicted of an antitrust offense committed in November 1989. He
isto be sentenced in December 1992. Effective November 1, 1991, the Commission raised the
base offenselevel for antitrust offenses. Effective November 1, 1992, the Commission lowered
the guideline range in the Sentencing Table for cases with an offense level of 8 and criminal
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history category of | from2-8 monthsto 0-6 months. Under the 1992 edition of the Guidelines
Manual (effective November 1, 1992), the defendant has a guideline range of 4-10 months
(final offense level of 9, criminal history category of 1). Under the 1989 edition of the
Guidelines Manual (effective November 1, 1989), the defendant has a guideline range of 2-8
months (final offense level of 8, criminal history category of I). If the court determines that
application of the 1992 editi on of the Guidelines Manual would violatethe ex post facto clause
of the United States Constitution, it shall apply the 1989 edition of the Guidelines Manual in
itsentirety. It shall not apply, for example, the offenselevel of 8 and criminal history category
of I fromthe 1989 edition of the GuidelinesManual in conjunction with the amended guideline
range of 0-6 monthsfor this offense level and criminal history category fromthe 1992 edition
of the Guidelines Manual.

2. Under subsection (b)(1), the last date of the offense of conviction isthe controlling date for ex
post facto purposes. For example, if the offense of conviction (i.e., the conduct charged in the
count of the indictment or information of which the defendant was convicted) was deter mined
by the court to have been committed between October 15, 1991 and October 28, 1991, thedate
of October 28, 1991 isthe controlling date for ex post facto purposes. Thisistrue evenif the
defendant’s conduct relevant to the determination of the guideline range under 81B1.3
(Relevant Conduct) included an act that occurred on November 2, 1991 (after a revised
Guideline Manual took effect).

Background: Subsections(a) and (b)(1) provide that the court should apply the Guidelines Manual
in effect on the date the defendant is sentenced unless the court determines that doing so would
violate the ex post facto clausein Articlel, 8 9 of the United States Constitution. Under 18 U.S.C.
§ 3553, the court isto apply the guidelines and policy statementsin effect at the time of sentencing.
Although awar e of possible ex post facto clause challenges to application of the guidelinesin effect
at the time of sentencing, Congress did not believe that the ex post facto clause would apply to
amended sentencing guidelines. S Rep. No. 225, 98th Cong., 1st Sess. 77-78 (1983). While the
Commission concurs in the policy expressed by Congress, courts to date generally have held that
the ex post facto clause does apply to sentencing guideline amendments that subject the defendant
to increased punishment.

Subsection (b)(2) provides that the Guidelines Manual in effect on a particular date shall be
applied initsentirety.

Subsection (b)(3) provides that where the defendant is convicted of two offenses, the first
committed before, and the second after, arevised edition of the Guidelines Manual became effective,
the revised edition of the Guidelines Manual is to be applied to both offenses, even if the revised
edition resultsin an increased penalty for the first offense. Because the defendant completed the
second offense after the amendment to the guidelines took effect, the ex post facto clause does not
prevent determining the sentence for that count based on the amended guidelines. For example, if
a defendant pleads guilty to a single count of embezzlement that occurred after the most recent
edition of the Guidelines Manual became effective, the guideline range applicabl ein sentencing will
encompass any relevant conduct (e.g., related embezzlement offenses that may have occurred prior
to the effective date of the guideline amendments) for the offense of conviction. The samewould be
truefor a defendant convicted of two counts of embezzl ement, one committed befor ethe amendments
were enacted, and the second after. In this example, the ex post facto clause would not bar
application of the amended guidelineto thefirst conviction; a contrary conclusion would mean that
such defendant was subject to a lower guideline range than if convicted only of the second offense.
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Decisionsfrom several appellate courts addressing the anal ogous situation of the constitutionality
of counting pre-guidelines criminal activity as relevant conduct for a guidelines sentence support
this approach. See United Sates v. Ykema, 887 F.2d 697 (6th Cir. 1989) (upholding inclusion of
pre-November 1, 1987, drug quantities as relevant conduct for the count of conviction, noting that
habitual offender statutes routinely augment punishment for an offense of conviction based on acts
committed before a law is passed), cert. denied, 493 U.S. 1062 (1990); United Sates v. Allen, 886
F.2d 143 (8th Cir. 1989) (similar); see also United Sates v. Cusack, 901 F.2d 29 (4th Cir. 1990)
(similar).

Moreover, theapproach set forthin subsection (b)(3) should befollowed regar dless of whether
the offenses of conviction arethetypein which the conduct isgrouped under 83D1.2(d). Theex post
facto clause does not distinguish between groupable and nongroupable offenses, and unless that
clausewould beviolated, Congress’ sdirectiveto apply the sentencing guidelinesin effect at thetime
of sentencing must be followed. Under the guideline sentencing system, a single sentencing range
is determined based on the defendant’s overall conduct, even if there are multiple counts of
conviction (see §883D1.1-3D1.5, 5G1.2). Thus, if a defendant is sentenced in January 1992 for a
bank robbery committedin October 1988 and one committed in November 1991, the November 1991
Guidelines Manual should be used to determine a combined guideline range for both counts. See
generally United States v. Stephenson, 921 F.2d 438 (2d Cir. 1990) (holding that the Sentencing
Commission and Congress intended that the applicable version of the guidelines be applied as a
"cohesive and integrated whole" rather than in a piecemeal fashion).

Consequently, even in a complex case involving multiple counts that occurred under several
different versions of the Guidelines Manual, it will not be necessary to compare more than two
manuals to determine the applicable guideline range -- the manual in effect at the time the last
offense of conviction was completed and the manual in effect at the time of sentencing.

Historical Note: Effective November 1, 1992 (see Appendix C, amendment 442). Amended effective November 1, 1993 (see Appendix
C, amendment 474).

81B1.12. PersonsSentenced Under theFederal JuvenileDelinquency Act (Policy Statement)

The sentencing guidelines do not apply to a defendant sentenced under the Federal
Juvenile Delinquency Act (18 U.S.C. 88 5031-5042). However, the sentence imposed
upon a juvenile delinquent may not exceed the maximum of the guideline range
applicable to an otherwise similarly situated adult defendant unless the court finds an
aggravating factor sufficient to warrant an upward departure from that guideline range.
United States v. R.L.C., 503 U.S. 291 (1992). Therefore, a necessary step in
ascertai ning the maximum sentence that may be imposed upon ajuvenile delinquent is
the determination of the guideline range that would be applicableto asimilarly situated
adult defendant.

Historical Note: Effective November 1, 1993 (see Appendix C, amendment 475).
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81B1.13. Reductionin Term of Imprisonment as a Result of Motion by Director of Bureau
of Prisons (Policy Statement)

Upon motion of the Director of the Bureau of Prisonsunder 18 U.S.C. § 3582(c)(1)(A),
the court may reduce a term of imprisonment (and may impose a term of supervised
release with or without conditions that does not exceed the unserved portion of the
origina term of imprisonment) if, after considering the factors set forth in 18 U.S.C.
§ 3553(a), to the extent that they are applicable, the court determines that—

D (A) extraordinary and compelling reasons warrant the reduction; or
(B) the defendant (i) is at least 70 years old; and (ii) has served at least 30
yearsin prison pursuant to a sentenceimposed under 18 U.S.C. § 3559(c)

for the offense or offenses for which the defendant is imprisoned,

(2)  the defendant is not a danger to the safety of any other person or to the
community, as provided in 18 U.S.C. § 3142(g); and

(3 thereductionis consistent with this policy statement.

Commentary

Application Notes:

1. Application of Subsection (1)(A).—

(A) Extraordinary and Compelling Reasons—Provided the defendant meets the
requirements of subdivision (2), extraordinary and compelling reasons exist under any
of the following circumstances:

) The defendant is suffering from a terminal illness.

(i)  Thedefendant is suffering from a permanent physical or medical condition, or
is experiencing deteriorating physical or mental health because of the aging
process, that substantially diminishesthe ability of the defendant to provide self-
carewithintheenvironment of a correctional facility and for which conventional
treatment promises no substantial improvement.

(iii)  Thedeath or incapacitation of the defendant’ s only family member capable of
caring for the defendant’s minor child or minor children.

(iv)  As determined by the Director of the Bureau of Prisons, there exists in the
defendant’s case an extraordinary and compelling reason other than, or in
combination with, the reasons described in subdivisions (i), (ii), and (iii).

(B) Rehabilitation of the Defendant.—Pursuant to 28 U.S.C. § 994(t), rehabilitation of the
defendant is not, by itself, an extraordinary and compelling reason for purposes of
subdivision (1)(A).
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2. Application of Subdivision (3).—Any reduction made pursuant to a motion by the Director of
the Bureau of Prisonsfor thereasonsset forth in subdivisions (1) and (2) isconsistent with this
policy statement.

Background: This policy statement implements 28 U.S.C. § 994(t).

Historical Note: Effective November 1, 2006 (see Appendix C, amendment 683). Amended effective November 1, 2007 (see Appendix
C, amendment 698).
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CHAPTER TWO - OFFENSE CONDUCT

Introductory Commentary

Chapter Two pertains to offense conduct. The chapter is organized by offenses and divided
into parts and related sections that may cover one statute or many. Each offense has a
corresponding base offense level and may have one or more specific offense characteristics that
adjust the offense level upward or downward. Certain factors relevant to the offense that are not
covered in specific guidelines in Chapter Two are set forth in Chapter Three, Parts A (Victim-
Related Adjustments), B (Role in the Offense), and C (Obstruction); Chapter Four, Part B (Career
Offenders and Criminal Livelihood); and Chapter Five, Part K (Departures).

Historical Note: Effective November 1, 1987.
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PART A - OFFENSES AGAINST THE PERSON

1. HOMICIDE

8§2A1.1. First Degree Murder

@ Base Offense Level: 43

Commentary

Satutory Provisions: 18 U.SC. 88 1111, 1841(a)(2)(C), 1992(a)(7), 2113(e), 2118(c)(2), 2199,
2282A, 2291, 2332b(a)(1), 2340A; 21 U.S.C. § 848(e). For additional statutory provision(s), see
Appendix A (Satutory Index).

Application Notes:

1.  Applicability of Guideline—This guideline applies in cases of premeditated killing. This
guideline also applies when death results from the commission of certain felonies. For
example, this guideline may be applied as a result of a crossreference (e.g., a kidnapping in
which death occurs), or in casesin which the offense level of a guidelineis calculated using
the underlying crime (e.g., murder in aid of racketeering).

2. Imposition of Life Sentence.—

(A) Offenses Involving Premeditated Killing.—In the case of premeditated killing, life
imprisonment is the appropriate sentence if a sentence of death is not imposed. A
downward departure would not be appropriatein such a case. A downward departure
from a mandatory statutory term of life imprisonment is permissible only in casesin
which the government files a motion for a downward departure for the defendant’s
substantial assistance, as provided in 18 U.S.C. § 3553(¢).

(B) Felony Murder.—f the defendant did not cause the death intentionally or knowingly,
a downward departure may be warranted. For example, a downward departure may
be warranted if in robbing a bank, the defendant merely passed a note to the teller, as
a result of which the teller had a heart attack and died. The extent of the departure
should be based upon the defendant’ s state of mind (e.g., recklessness or negligence),
the degree of risk inherent in the conduct, and the nature of the underlying offense
conduct. However, departure below the minimum guideline sentence provided for
second degree murder in 82A1.2 (Second Degree Murder) is not likely to be
appropriate. Also, because death obvioudly is an aggravating factor, it necessarily
would be inappropriate to impose a sentence at a level below that which the guideline
for the underlying offense requires in the absence of death.

3.  Applicability of Guideline When Death Sentence Not | mposed.— f the defendant is sentenced
pursuant to 18 U.S.C. § 3591 et seqg. or 21 U.S.C. § 848(e), a sentence of death may be
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imposed under the specific provisions contained in that statute. This guideline applies when
a sentence of death is not imposed under those specific provisions.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 82); November 1,
1990 (see Appendix C, amendment 310); November 1, 1993 (see Appendix C, amendment 476); November 1, 2002 (see Appendix C,
amendment 637); November 1, 2004 (see Appendix C, amendment 663); November 1, 2006 (see Appendix C, amendment 685);
November 1, 2007 (see Appendix C, amendments 699 and 700).

82A1.2.  Second Degree Murder

@ Base Offense Level: 38

Commentary

Satutory Provisions: 18 U.SC. 88 1111, 1841(a)(2)(C), 2199, 2282A, 2291, 2332b(a)(1), 2340A.
For additional statutory provision(s), see Appendix A (Satutory Index).

Application Note:

1.  Upward Departure Provision.—f the defendant’ s conduct was exceptionally heinous, cruel,
brutal, or degrading to the victim, an upward departure may be warranted. See §5K2.8
(Extreme Conduct).

Historical Note: Effective November 1, 1987. Amended effective November 1, 2002 (see Appendix C, amendment 637); November 1,
2004 (see Appendix C, amendment 663); November 1, 2006 (see Appendix C, amendment 685); November 1, 2007 (see Appendix C,
amendments 699 and 700).

82A1.3. Voluntary Mansaughter

@ Base Offense Level: 29

Commentary

Satutory Provisions: 18 U.SC. 88 1112, 1841(a)(2)(C), 2199, 2291, 2332b(a)(1). For additional
statutory provision(s), see Appendix A (Statutory Index).

Historical Note: Effective November 1, 1987. Amended effective November 1, 2002 (see Appendix C, amendment 637); November 1,
2004 (see Appendix C, amendment 663); November 1, 2006 (see Appendix C, amendment 685); November 1, 2007 (see Appendix C,
amendment 699).

82A1.4. Involuntary Mansaughter

@ Base Offense Level:

D 12, if the offense involved criminally negligent conduct; or
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2 (Apply the greater):
(A) 18, if the offense involved reckless conduct; or

(B) 22, if the offense involved the reckless operation of a means of
transportation.

(b) Specia Instruction
D If the offense involved the involuntary manslaughter of more than one
person, Chapter Three, Part D (Multiple Counts) shall beapplied asif the

involuntary manslaughter of each person had been contained in a
separate count of conviction.

Commentary

Satutory Provisions: 18 U.S.C. 881112, 1841(a)(2)(C), 2199, 2291, 2332b(a)(1). For additional

statutory provision(s), see Appendix A (Statutory Index).

Application Note:

1

Definitions.—or purpaoses of this guideline:

"Criminally negligent" means conduct that involves a gross deviation from the standard of
care that a reasonable person would exercise under the circumstances, but which is not
reckless. Offenseswith thischaracteristic usually will be encountered asassimilative crimes.

"Means of transportation” includes a motor vehicle (including an automobile or a boat) and
a masstransportation vehicle. "Masstransportation” hasthe meaning given that termin 18
U.S.C. §1992(d)(7).

"Reckless' means a situation in which the defendant was aware of the risk created by his
conduct and the risk was of such a nature and degree that to disregard that risk constituted
a gross deviation fromthe standard of care that a reasonabl e person would exercise in such
asituation. "Reckless" includes all, or nearly all, convictions for involuntary manslaughter
under 18 U.SC. § 1112. A homicide resulting from driving a means of transportation, or
similarly dangerous actions, while under the influence of alcohol or drugs ordinarily should
be treated as reckless.

Historical Note: Effective November 1, 1987. Amended effective November 1, 2002 (see Appendix C, amendment 637); November 1,
2003 (see Appendix C, amendment 652); November 1, 2004 (see Appendix C, amendment 663); November 1, 2006 (see Appendix C,
amendment 685); November 1, 2007 (see Appendix C, amendment 699).

82A15. Conspiracy or Solicitation to Commit Murder

@ Base Offense Level: 33
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(b) Specific Offense Characteristic

D If the offense involved the offer or the receipt of anything of pecuniary
value for undertaking the murder, increase by 4 levels.

(© Cross References

D If the offense resulted in the death of a victim, apply 82A1.1 (First
Degree Murder).

2 If the offense resulted in an attempted murder or assault with intent to
commit murder, apply §2A2.1 (Assault with Intent to Commit Murder;
Attempted Murder).

Commentary

Satutory Provisions: 18 U.SC. 88 351(d), 371, 373, 1117, 1751(d).

Historical Note: Effective November 1, 1990 (see Appendix C, amendment 311). Amended effective November 1, 2004 (see Appendix
C, amendment 663).

2. ASSAULT

82A2.1. Assault with Intent to Commit Murder; Attempted Murder

@ Base Offense Level:

D 33, if the object of the offense would have constituted first degree
murder; or

2 27, otherwise.
(b) Specific Offense Characteristics
(D] If (A) the victim sustained permanent or life-threatening bodily injury,
increase by 4 levels; (B) the victim sustained serious bodily injury,
increase by 2 levels; or (C) the degree of injury is between that specified

in subdivisions (A) and (B), increase by 3 levels.

2 If the offense involved the offer or the receipt of anything of pecuniary
value for undertaking the murder, increase by 4 levels.
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Commentary

Satutory Provisions: 18 U.SC. 88 113(a)(1), 351(c), 1113, 1116(a), 1751(c), 1841(a)(2)(C),
1992(a)(7), 2199, 2291. For additional statutory provision(s), see Appendix A (Satutory Index).

Application Notes:

1.  Déefinitions—or purposes of this guideline:

"First degree murder" means conduct that, if committed within the special maritime and
territorial jurisdiction of the United States, would constitute first degree murder under 18
U.SC. 81111

"Permanent or life-threatening bodily injury" and "serious bodily injury" have the meaning
given those terms in Application Note 1 of the Commentary to 8§1B1.1 (Application
Instructions).

2. Upward Departure Provision.—f the offense created a substantial risk of death or serious
bodily injury to more than one person, an upward departure may be warranted.

Background: This section applies to the offenses of assault with intent to commit murder and
attempted murder. An attempted manslaughter, or assault with intent to commit manslaughter, is
covered under §2A2.2 (Aggravated Assault).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 83 and 84);
November 1, 1990 (see Appendix C, amendment 311); November 1, 1991 (see Appendix C, amendment 391); November 1, 1995 (see
Appendix C, amendment 534); November 1, 2002 (see Appendix C, amendment 637); November 1, 2004 (see Appendix C, amendment
663); November 1, 2006 (see Appendix C, amendment 685); November 1, 2007 (see Appendix C, amendment 699).

82A2.2. Aggravated Assault

@ Base Offense Level: 14
(b) Specific Offense Characteristics
(D] If the assault involved more than minimal planning, increase by 2 levels.
2 If (A) afirearm was discharged, increase by 5 levels; (B) a dangerous
weapon (including a firearm) was otherwise used, increase by 4 levels;
(C) adangerous weapon (including afirearm) was brandished or its use

was threatened, increase by 3 levels.

3 If thevictim sustained bodily injury, increasethe offenselevel according
to the seriousness of theinjury:

Degree of Bodily Injury Increasein Level
(A) Bodily Injury add 3
(B) Serious Bodily Injury add 5
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(© Permanent or Life-Threatening
Bodily Injury add 7

(D) If the degree of injury is between that specified in subdivisions
(A) and (B), add 4 levels; or

(E) If the degree of injury is between that specified in subdivisions
(B) and (C), add 6 levels.

However, the cumulative adjustments from application of subdivisions
(2) and (3) shall not exceed 10 levels.

(@) If the assault was motivated by a payment or offer of money or other
thing of value, increase by 2 levels.

5) If the offense involved the violation of acourt protection order, increase
by 2 levels.

(6) If the defendant was convicted under 18 U.S.C. § 111(b) or § 115,
increase by 2 levels.

Commentary

Satutory Provisions: 18U.SC. 88111, 112, 113(a)(2), (3), (6), 114, 115(a), (b)(1), 351(€), 1751(e),
1841(a)(2)(C), 1992(a)(7), 2199, 2291, 2332h(a)(1), 2340A. For additional statutory provision(s),
see Appendix A (Statutory Index).

Application Notes:

1.  Déefinitions—or purposes of this guideline:

"Aggravated assault" means a felonious assault that involved (A) a dangerous weapon with
intent to cause bodily injury (i.e., not merely to frighten) with that weapon; (B) serious bodily
injury; or (C) an intent to commit another felony.

"Brandished,” "bodily injury," "firearm," "otherwise used," "permanent or life-threatening
bodily injury," and "serious bodily injury," have the meaning given those terms in 81B1.1
(Application Instructions), Application Note 1.

"Dangerous weapon" has the meaning given that termin 81B1.1, Application Note 1, and
includes any instrument that is not ordinarily used as a weapon (e.g., a car, achair, or anice
pick) if such an instrument is involved in the offense with the intent to commit bodily injury.

2. Application of Subsection (b)(1).—For purposes of subsection (b)(1), "more than minimal
planning” means mor e planning thanistypical for commission of the offenseina simpleform.
"Morethanminimal planning" also existsif significant affir mative stepswer etaken to conceal
the offense, other than conduct to which 83C1.1 (Obstructing or Impeding the Administration
of Justice) applies. For example, waiting to commit the offense when no witnesses were
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present would not alone constitute morethan minimal planning. By contrast, luringthevictim
to a specific location or wearing a ski mask to prevent identification would constitute more
than minimal planning.

3. Application of Subsection (b)(2).—n a case involving a dangerous weapon with intent to
cause bodily injury, the court shall apply both the base offense level and subsection (b)(2).

4.  Application of Official Victim Adjustment.—If subsection (b)(6) applies, 83A1.2 (Official
Victim) also shall apply.

Background: This guideline covers fel onious assaults that are more serious than minor assaults
because of the presence of an aggravating factor, i.e., serious bodily injury, the involvement of a
dangerous weapon with intent to cause bodily injury, or the intent to commit another felony. Such
offenses occasionally may involve planning or be committed for hire. Conseguently, the structure
follows §2A2.1 (Assault with Intent to Commit Murder; Attempted Murder). This guideline also
cover sattempted manslaughter and assault with intent to commit manslaughter. Assault withintent
to commit murder is covered by 82A2.1. Assault with intent to commit rape is covered by §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

An assault that involves the presence of a dangerous weapon is aggravated in formwhen the
presence of the dangerous weapon is coupled with the intent to cause bodily injury. Insuch a case,
the base offense level and the weapon enhancement in subsection (b)(2) take into account different
aspects of the offense, even if application of the base offense level and the weapon enhancement is
based on the same conduct.

Subsection (b)(6) implementsthedirectiveto the Commissionin subsection 11008(e) of the 21
Century Department of Justice Appropriations Act (the "Act"), Public Law 107-273. The
enhancement in subsection (b)(6) iscumul ativeto theadjustment in 83A1.2 (Official Victim)inorder
to address adequately the directive in section 11008(e)(2)(D) of the Act, which provides that the
Commission shall consider "the extent to which sentencing enhancements within the Federal
guidelines and the authority of the court to impose a sentence in excess of the applicable guideline
range are adequate to ensure punishment at or near the maximum penalty for the most egregious
conduct covered by" 18 U.SC. §§ 111 and 115.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 85 and 86);
November 1, 1990 (see Appendix C, amendment 311); November 1, 1995 (see Appendix C, amendment 534); November 1, 1997 (see
Appendix C, amendment 549); November 1, 2001 (see Appendix C, amendment 614); November 1, 2002 (see Appendix C, amendment
637); November 1, 2004 (see Appendix C, amendment 663); November 1, 2006 (see Appendix C, amendment 685); November 1, 2007
(see Appendix C, amendment 699).

8§2A2.3. Minor Assault
@ Base Offense Level:

D 7, if the offense involved physical contact, or if a dangerous weapon
(including a firearm) was possessed and its use was threatened; or

(2) 4, otherwise.
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(b) Specific Offense Characteristic
(D] If (A) the victim sustained bodily injury, increase by 2 levels; or (B) the
offense resulted in substantial bodily injury to an individual under the
age of sixteen years, increase by 4 levels.

(© Cross Reference

D If the conduct constituted aggravated assault, apply §82A2.2 (Aggravated
Assault).

Commentary

Satutory Provisions: 18 U.SC. 88 112, 115(a), 115(b)(1), 351(e), 1751(e), 2199, 2291. For

additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1

Definitions—or purpaoses of this guideline:

"Bodily injury", "dangerous weapon", and "firearm" have the meaning given those termsin
Application Note 1 of the Commentary to 81B1.1 (Application Instructions).

"Minor assault" means a misdemeanor assault, or a felonious assault not covered by §2A2.2
(Aggravated Assault).

"Substantial bodily injury" means "bodily injury which involves (A) a temporary but
substantial disfigurement; or (B) a temporary but substantial loss or impairment of the
function of any bodily member, organ, or mental faculty." See 18 U.S.C. § 113(b)(2).

Application of Subsection (b)(1).—Conduct that forms the basis for application of subsection
(a)(1) also may formthe basis for application of the enhancement in subsection (b)(1)(A) or

(B).

Background: Minor assault and battery are covered in this section.

Historical Note: EffectiveNovember 1, 1987. Amended effective October 15, 1988 (see Appendix C, amendment 64); November 1, 1989
(see Appendix C, amendments 87 and 88); November 1, 1995 (see Appendix C, amendment 510); November 1, 2004 (see Appendix C,
amendment 663); November 1, 2007 (see Appendix C, amendment 699).

82A2.4. Obstructing or Impeding Officers

@ Base Offense Level: 10
(b) Specific Offense Characteristics

D If (A) the offenseinvolved physical contact; or (B) adangerousweapon
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(including afirearm) was possessed and its use was threatened, increase
by 3 levels.

2 If the victim sustained bodily injury, increase by 2 levels.
(© Cross Reference

D If the conduct constituted aggravated assault, apply §82A2.2 (Aggravated
Assault).

Commentary

Satutory Provisions: 18 U.SC. 88111, 1501, 1502, 2237(a)(1), (a)(2)(A), 3056(d). For additional
statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1. Definitions—For purposes of this guideline, "bodily injury”, "dangerous weapon", and
"firearm" have the meaning given those terms in Application Note 1 of the Commentary to
§1B1.1 (Application Instructions).

2. Application of Certain Chapter Three Adjustments.—The base offense level incorporatesthe
fact that the victim was a governmental officer performing official duties. Therefore, do not
apply 83A1.2 (Official Victim) unless, pursuant to subsection (c), the offense level is
determined under §2A2.2 (Aggravated Assault). Conversely, the base offense level does not
incor poratethe possibility that the defendant may create a substantial risk of death or serious
bodily injury to another person in the course of fleeing from a law enforcement official
(although an offense under 18 U.SC. § 758 for fleeing or evading a law enforcement
checkpoint at high speed will often, but not always, involve the creation of that risk). If the
defendant creates that risk and no higher guideline adjustment is applicable for the conduct
creating the risk, apply 83C1.2 (Reckless Endangerment During Flight).

3.  Upward Departure Provision—The base offense level does not assume any significant
disruption of governmental functions. In situations involving such disruption, an upward
departure may be warranted. See 85K2.7 (Disruption of Governmental Function).

Historical Note: Effective October 15, 1988 (see Appendix C, amendment 64). Amended effective November 1, 1989 (see Appendix
C, amendments 89 and 90); November 1, 1992 (see Appendix C, amendment 443); November 1, 1997 (seeAppendix C, amendment 550);
November 1, 2004 (see Appendix C, amendment 663); November 1, 2005 (see Appendix C, amendment 679); November 1, 2007 (see
Appendix C, amendment 699).
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3.  CRIMINAL SEXUAL ABUSE AND OFFENSESRELATED TO REGISTRATION AS
A SEX OFFENDER

Historical Note: Effective November 1, 1987. Amended effective November 1, 2007 (see Appendix C, amendment 701).

§2A3.1.

Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse

(@

(b)

(©)

Base Offense Level:

(1)
)

38, if the defendant was convicted under 18 U.S.C. § 2241(c); or

30, otherwise.

Specific Offense Characteristics

(1)

)

©)

(4)

()
(6)

If the offense involved conduct described in 18 U.S.C. § 2241(a) or (b),
increase by 4 levels.

If subsection (a)(2) appliesand (A) the victim had not attained the age of
twelveyears, increase by 4 leves; or (B) the victim had attained the age
of twelve years but had not attained the age of sixteen years, increase by
2 levels.

If the victim was (A) in the custody, care, or supervisory control of the
defendant; or (B) a person held in the custody of a correctional facility,
increase by 2 levels.

(A) If the victim sustained permanent or life-threatening bodily injury,
increase by 4 levels; (B) if the victim sustained serious bodily injury,
increase by 2 levels; or (C) if the degree of injury is between that
specified in subdivisions (A) and (B), increase by 3 levels.

If the victim was abducted, increase by 4 levels.

If, to persuade, induce, entice, or coerce a minor to engage in prohibited
sexua conduct, or if, to facilitate transportation or travel, by a minor or
a participant, to engage in prohibited sexual conduct, the offense
involved (A) the knowing misrepresentation of a participant’s identity;
or (B) the use of acomputer or an interactive computer service, increase
by 2 levels.

Cross References

(1)

If avictimwaskilled under circumstances that would constitute murder
under 18 U.S.C. § 1111 had such killing taken place within theterritorial
or maritimejurisdiction of the United States, apply 82A 1.1 (First Degree
Murder), if the resulting offense level is greater than that determined
above.
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2 If the offense involved causing, transporting, permitting, or offering or
seeking by notice or advertisement, aminor to engagein sexualy explicit
conduct for the purpose of producing avisual depiction of such conduct,
apply 82G2.1 (Sexualy Exploiting a Minor by Production of Sexually
Explicit Visual or Printed Material; Custodian Permitting Minor to
Engage in Sexually Explicit Conduct; Advertisement for Minorsto
Engage in Production), if the resulting offense level is greater than that
determined above.

(d) Specia Instruction

D If the offense occurred in the custody or control of a prison or other
correctional facility and thevictimwasaprison official, the offense shall
be deemed to have an official victim for purposes of subsection (c)(2) of
83A1.2 (Official Victim).

Commentary

Satutory Provisions: 18U.S.C. 882241, 2242. For additional statutory provision(s), see Appendix
A (Statutory Index).

Application Notes:

1. Déefinitions—For purpaoses of this guiddine:

"Abducted", "permanent or life-threatening bodily injury”, and "serious bodily injury" have
the meaning given those terms in Application Note 1 of the Commentary to §1B1.1
(Application Instructions). However, for purposes of this guideline, "serious bodily injury"
means conduct other than criminal sexual abuse, which already is taken into account in the
base offense level under subsection (a).

"Custody or control" and "prison official" have the meaning given those termsin Application
Note 4 of the Commentary to 83A1.2 (Official Victim).

"Child pornography" has the meaning given that termin 18 U.S.C. § 2256(8).

"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"Distribution" means any act, including possession with intent to distribute, production,
transportation, and advertisement, related to the transfer of material involving the sexual
exploitation of a minor. Accordingly, distribution includes posting material involving the
sexual exploitation of a minor on a website for public viewing, but does not include the mere

solicitation of such material by a defendant.

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).
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"Minor" means (A) an individual who had not attained the age of 18 years; (B) anindividual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years, and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to
a participant that the officer had not attained the age of 18 years.

"Participant" has the meaning given that term in Application Note 1 of the Commentary to
83B1.1 (Aggravating Role).

"Prohibited sexual conduct” (A) means any sexual activity for which a person can be charged
with a criminal offense; (B) includes the production of child pornography; and (C) does not
include trafficking in, or possession of, child pornography.

"Victim" includes an undercover |aw enforcement officer.

2. Application of Subsection (b)(1).—

(A) Definitions—For purposes of subsection (b)(1), "conduct described in 18 U.SC.
§2241(a) or (b)" isengaging in, or causing another person to engage in, a sexual act
with another person by: (A) using force against the victim; (B) threatening or placing
the victim in fear that any person will be subject to death, serious bodily injury, or
kidnapping; (C) rendering the victim unconscious; or (D) administering by force or
threat of for ce, or without the knowl edge or permission of the victim, a drug, intoxicant,
or other similar substance and thereby substantially impairing the ability of the victim
to appraise or control conduct. This provision would apply, for example, if any
dangerous weapon was used or brandished, or in a case in which the ability of the
victimto appraise or control conduct was substantially impaired by drugs or alcohol.

(B) Applicationin CasesInvolvingaConvictionunder 18 U.S.C. § 2241(c).—f theconduct
that forms the basis for a conviction under 18 U.S.C. § 2241(c) is that the defendant
engaged in conduct described in 18 U.S.C. § 2241(a) or (b), do not apply subsection

(b)(2).

3. Application of Subsection (b)(3).—

(A) Care, Custody, or Supervisory Control.—Subsection (b)(3) is to be construed broadly
and includes offenses involving a victim less than 18 years of age entrusted to the
defendant, whether temporarily or permanently. For example, teachers, day care
providers, baby-sitters, or other temporary caretakers are among those who would be
subject to this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed between the defendant and the
minor and not simply to the legal status of the defendant-minor relationship.

(B) Inapplicability of Chapter Three Adjustment.—f the enhancement in subsection (b)(3)
applies, do not apply §3B1.3 (Abuse of Position of Trust or Use of Special Skill).
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4,  Application of Subsection (b)(6).—

(A) Misrepresentation of Participant’ sldentity.—The enhancement in subsection (b)(6)(A)
applies in cases involving the misrepresentation of a participant’s identity to (A)
persuade, induce, entice, or coerce a minor to engage in prohibited sexual conduct; or
(B) facilitate transportation or travel, by a minor or a participant, to engage in
prohibited sexual conduct. Subsection (b)(6)(A) is intended to apply only to
mi srepresentations made directly to a minor or to a personwho exer cisescustody, care,
or supervisory control of the minor. Accordingly, the enhancement in subsection
(b)(6)(A) would not apply to a misrepresentation made by a participant to an airline
representative in the cour se of making travel arrangements for the minor.

The misrepresentation to which the enhancement in subsection (b)(6)(A) may apply
includes mi srepresentation of a participant’ s name, age, occupation, gender, or status,
as long as the misrepresentation was made with the intent to (A) persuade, induce,
entice, or coerce a minor to engage in prohibited sexual conduct; or (B) facilitate
transportation or travel, by a minor or a participant, to engage in prohibited sexual
conduct. Accordingly, use of a computer screen name, without such intent, would not
be a sufficient basis for application of the enhancement.

(B) Useof aComputer or Interactive Computer Service—Subsection (b)(6)(B) providesan
enhancement if a computer or an interactive computer servicewasusedto (i) persuade,
induce, entice, or coerce a minor to engage in prohibited sexual conduct; or (ii)
facilitate transportation or travel, by a minor or a participant, to engage in prohibited
sexual conduct. Subsection (b)(6)(B) isintended to apply only to the use of a computer
or an interactive computer service to communicate directly with a minor or with a
per son who exer cises custody, care, or supervisory control of the minor. Accordingly,
the enhancement would not apply to the use of a computer or an interactive computer
service to obtain airline tickets for the minor froman airline’s Internet site.

5.  Application of Subsection (c)(2).—

(A) In General.—The cross reference in subsection (€)(2) is to be construed broadly and
includes all instances where the offense involved employing, using, persuading,
inducing, enticing, coercing, transporting, permitting, or offering or seeking by notice
or advertisement, a minor to engage in sexually explicit conduct for the purpose of
producing any visual depiction of such conduct.

(B) Definition.—For purposes of subsection (¢)(2), "sexually explicit conduct" has the
meaning given that termin 18 U.S.C. § 2256(2).

6.  Upward Departure Provision.—f avictimwas sexual ly abused by more than one participant,
an upward departure may be warranted. See 85K2.8 (Extreme Conduct).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 91 and 92);
November 1, 1991 (see Appendix C, amendment 392); November 1, 1992 (see Appendix C, amendment 444); November 1, 1993 (see
Appendix C, amendment 477); November 1, 1995 (see Appendix C, amendment 511); November 1, 1997 (see Appendix C, amendment
545); November 1, 2000 (see Appendix C, amendments 592 and 601); November 1, 2001 (see Appendix C, amendment 615);
November 1, 2003 (see Appendix C, amendment 661); November 1, 2004 (see Appendix C, amendment 664); November 1, 2007 (see
Appendix C, amendment 701); November 1, 2008 (see Appendix C, amendment 725).
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82A3.2. Criminal Sexual Abuse of a Minor Under the Age of Sixteen Years (Statutory
Rape) or Attempt to Commit Such Acts

@ Base Offense Level: 18
(b) Specific Offense Characteristics

D If the minor was in the custody, care, or supervisory control of the
defendant, increase by 4 levels.

2 If (A) subsection (b)(1) does not apply; and (B)(i) the offense involved
the knowing misrepresentation of a participant’s identity to persuade,
induce, entice, or coerce the minor to engage in prohibited sexual
conduct; or (ii) a participant otherwise unduly influenced the minor to
engage in prohibited sexual conduct, increase by 4 levels.

(©)) If a computer or an interactive computer service was used to persuade,
induce, entice, or coerce the minor to engage in prohibited sexual
conduct, increase by 2 levels.

(© Cross Reference

D If the offense involved criminal sexual abuse or attempt to commit
criminal sexual abuse (asdefinedin 18 U.S.C. § 2241 or § 2242), apply
§2A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual
Abuse). If the victim had not attained the age of 12 years, §2A3.1 shall
apply, regardless of the "consent” of the victim.

Commentary

Satutory Provision: 18 U.SC. § 2243(a). For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Notes:

1.  Déefinitions—For purposes of this guideline:
"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"Interactive computer service" has the meaning given that term in section 230(€)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

"Minor" means (A) an individual who had not attained the age of 16 years; (B) anindividual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 16 years, and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover |aw enforcement officer who represented to
a participant that the officer had not attained the age of 16 years.
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"Participant" has the meaning given that termin Application Note 1 of §3B1.1 (Aggravating
Role).

"Prohibited sexual conduct" hasthe meaning given that termin Application Note 1 of §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

2.  Custody, Care, or Supervisory Control Enhancement.—

(A) In General.—Subsection (b)(1) is intended to have broad application and is to be
applied whenever the minor is entrusted to the defendant, whether temporarily or
permanently. For example, teachers, day care providers, baby-sitters, or other
temporary caretakers are among those who would be subject to this enhancement. In
determining whether to apply this enhancement, the court should look to the actual
relationship that existed between the defendant and the minor and not simply to the
legal status of the defendant-minor relationship.

(B) Inapplicability of Chapter Three Adjustment.—f the enhancement in subsection (b)(1)
applies, do not apply subsection (b)(2) or 83B1.3 (Abuse of Position of Trust or Use of
Special ill).

3. Application of Subsection (b)(2).—

(A) Misrepresentation of Identity.—The enhancement in subsection (b)(2)(B)(i) appliesin
cases involving the misrepresentation of a participant’s identity to persuade, induce,
entice, or coerce the minor to engage in prohibited sexual conduct. Subsection
(b)(2)(B)(i) isintended to apply only to misrepresentations made directly to the minor
or to a person who exercises custody, care, or supervisory control of the minor.
Accordingly, the enhancement in subsection (b)(2)(B)(i) would not apply to a
mi srepresentation made by a participant to an airline representative in the course of
making travel arrangements for the minor.

The misrepresentation to which the enhancement in subsection (b)(2)(B)(i) may apply
includes mi srepresentation of a participant’ s name, age, occupation, gender, or status,
as long as the misrepresentation was made with the intent to persuade, induce, entice,
or coerce the minor to engage in prohibited sexual conduct. Accordingly, use of a
computer screen name, without such intent, would not be a sufficient basis for
application of the enhancement.

(B) Undue Influence—n determining whether subsection (b)(2)(B)(ii) applies, the court
should closely consider the facts of the case to determine whether a participant’s
influence over the minor compromised the voluntariness of the minor’s behavior.

Inacaseinwhich a participant isat least 10 yearsolder than the minor, there shall be
arebuttable presumption, for purposes of subsection (b)(2)(B)(ii), that such participant
unduly influenced the minor to engage in prohibited sexual conduct. In such a case,
some degree of undue influence can be presumed because of the substantial difference
in age between the participant and the minor.
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4.  Application of Subsection (b)(3).—Subsection (b)(3) provides an enhancement if a computer
or an interactive computer service was used to persuade, induce, entice, or coerce the minor
to engagein prohibited sexual conduct. Subsection (b)(3) isintended to apply only to the use
of a computer or an interactive computer service to communicate directly with the minor or
with a person who exercises custody, care, or supervisory control of the minor.

5. Cross Reference.— Subsection (¢)(1) provides a cross reference to 82A3.1 (Criminal Sexual
Abuse; Attempt to Commit Criminal Sexual Abuse) if the offense involved criminal sexual
abuse or attempt to commit criminal sexual abuse, as defined in 18 U.S.C. § 2241 or § 2242.
For example, the crossreference to §82A3.1 shall apply if (A) the victim had not attained the
age of 12 years (see 18 U.S.C. § 2241(c)); (B) the victim had attained the age of 12 years but
not attained the age of 16 years, and was placed in fear of death, serious bodily injury, or
kidnaping (see 18 U.S.C. § 2241(a),(c)); or (C) the victim was threatened or placed in fear
other than fear of death, serious bodily injury, or kidnaping (see 18 U.S.C. § 2242(1)).

6.  Upward Departure Consideration.—There may be casesinwhich the offenselevel determined
under this guideline substantially understates the seriousness of the offense. In such cases,
an upward departure may be warranted. For example, an upward departure may be
warranted if the defendant committed the criminal sexual act in furtherance of a commercial
scheme such as pandering, transporting persons for the purpose of prostitution, or the
production of pornography.

Background: This section applies to offenses involving the criminal sexual abuse of an individual
who had not attained the age of 16 years. While this section applies to consensual sexual acts
prosecuted under 18 U.S.C. § 2243(a) that would be lawful but for the age of the minor, it also
applies to cases, prosecuted under 18 U.SC. § 2243(a), in which a participant took active
measure(s) to unduly influence the minor to engage in prohibited sexual conduct and, thus, the
voluntariness of the minor’ s behavior was compromised. A two-level enhancement is providedin
subsection (b)(2) for such cases. Itisassumed that at |east afour-year age difference existsbetween
the minor and the defendant, as specified in 18 U.SC. § 2243(a). A two-level enhancement is
provided in subsection (b)(1) for a defendant who victimizes a minor under hissupervision or care.
However, if theminor had not attained the age of 12 years, §2A3.1 (Criminal Sexual Abuse; Attempt
to Commit Criminal Sexual Abuse) will apply, regardless of the " consent” of the minor.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 93); November 1,
1991 (see Appendix C, amendment 392); November 1, 1992 (see Appendix C, amendment 444); November 1, 1995 (see Appendix C,
amendment 511); November 1, 2000 (see Appendix C, amendment 592); November 1, 2001 (see Appendix C, amendment 615);
November 1, 2004 (see Appendix C, amendment 664).

82A3.3. Criminal Sexual Abuse of aWard or Attempt to Commit Such Acts

@ Base Offense Level: 14
(b) Specific Offense Characteristics
D If the offense involved the knowing misrepresentation of a participant’s

identity to persuade, induce, entice, or coerce a minor to engage in
prohibited sexual conduct, increase by 2 levels.
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2 If a computer or an interactive computer service was used to persuade,
induce, entice, or coerce aminor to engagein prohibited sexual conduct,
increase by 2 levels.

Commentary

Satutory Provision: 18 U.S.C. § 2243(b). For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Notes:

1.  Déefinitions—or purposes of this guideline:
"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

"Minor" means (A) an individual who had not attained the age of 18; (B) an individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years; and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to
a participant that the officer had not attained the age of 18 years.

"Participant” has the meaning given that term in Application Note 1 of the Commentary to
83B1.1 (Aggravating Role).

"Prohibited sexual conduct" has the meaning given that term in Application Note 1 of the
Commentary to 82A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

"Ward" meansa person in official detention under the custodial, supervisory, or disciplinary
authority of the defendant.

2. Application of Subsection (b)(1).—The enhancement in subsection (b)(1) applies in cases
involving the misrepresentation of a participant’s identity to persuade, induce, entice, or
coercea minor to engagein prohibited sexual conduct. Subsection (b)(1) isintended to apply
only to misrepresentations made directly to a minor or to a person who exercises custody,
care, or supervisory control of the minor.

The misrepresentation to which the enhancement in subsection (b)(1) may apply includes
mi srepresentation of a participant’ s name, age, occupation, gender, or status, aslong asthe
mi srepresentation was made with the intent to persuade, induce, entice, or coerce a minor to
engage in prohibited sexual conduct. Accordingly, use of a computer screen name, without
such intent, would not be a sufficient basis for application of the enhancement.

3. Application of Subsection (b)(2).—Subsection (b)(2) provides an enhancement if a computer
or an interactive computer service was used to persuade, induce, entice, or coerce a minor to
engage in prohibited sexual conduct. Subsection (b)(2) isintended to apply only to the use of
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a computer or an interactive computer service to communicate directly with a minor or with
a person who exercises custody, care, or supervisory control of the minor.

4.  Inapplicability of §3B1.3.—Do not apply §3B1.3 (Abuse of Position of Trust or Use of Special
Sill).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 94); November 1,
1995 (see Appendix C, amendment 511); November 1, 2000 (see Appendix C, amendment 592); November 1, 2001 (see Appendix C,
amendment 615); November 1, 2004 (see Appendix C, amendment 664); November 1, 2007 (see Appendix C, amendment 701).

82A3.4. Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact

@ Base Offense Level:

D 20, if the offense involved conduct described in 18 U.S.C. § 2241(a) or
(b);

2 16, if the offense involved conduct described in 18 U.S.C. § 2242; or
(©)) 12, otherwise.
(b) Specific Offense Characteristics

D If the victim had not attained the age of twelve years, increase by
4levels, but if theresulting offenselevel islessthan 22, increasetolevel
22.

2 If the base offenselevel isdetermined under subsection (a)(1) or (2), and
the victim had attained the age of twelve years but had not attained the
age of sixteen years, increase by 2 levels.

(©)) If the victim was in the custody, care, or supervisory control of the
defendant, increase by 2 levels.

(@) If the offense involved the knowing misrepresentation of a participant’s
identity to persuade, induce, entice, or coerce a minor to engage in
prohibited sexual conduct, increase by 2 levels.

5) If a computer or an interactive computer service was used to persuade,
induce, entice, or coerce aminor to engagein prohibited sexual conduct,
increase by 2 levels.

(© Cross References
D If the offense involved criminal sexual abuse or attempt to commit
criminal sexual abuse (asdefinedin 18 U.S.C. § 2241 or § 2242), apply

§2A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual
Abuse).
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2 If the offense involved criminal sexual abuse of a minor or attempt to
commit criminal sexual abuse of a minor (as defined in 18 U.S.C.
§2243(a)), apply 82A3.2 (Criminal Sexual Abuse of aMinor Under the
Age of Sixteen Years (Statutory Rape) or Attempt to Commit Such
Acts), if theresulting offenselevel isgreater than that determined above.

Commentary

Satutory Provision: 18 U.SC. § 2244, For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Notes:

1.  Déefinitions—or purposes of this guideline:
"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

"Minor" means (A) an individual who had not attained the age of 18 years; (B) anindividual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years, and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to
a participant that the officer had not attained the age of 18 years.

"Participant" has the meaning given that termin Application Note 1 of the Commentary to
83B1.1 (Aggravating Role).

"Prohibited sexual conduct" has the meaning given that term in Application Note 1 of the
Commentary to 82A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

2. Application of Subsection (a)(1).—For purposes of subsection (a)(1), "conduct described in
18 U.SC. § 2241(a) or (b)" is engaging in, or causing sexual contact with, or by another
personby: (A) using forceagainst thevictim; (B) threatening or placingthevictiminfear that
any person will be subjected to death, seriousbodily injury, or kidnapping; (C) rendering the
victimunconscious; or (D) administering by force or threat of force, or without the knowledge
or permission of the victim, a drug, intoxicant, or other similar substance and thereby
substantially impairing the ability of the victim to appraise or control conduct.

3. Application of Subsection (a)(2).—For purposes of subsection (a)(2), "conduct described in
18 U.SC. §2242" is. (A) engaging in, or causing sexual contact with, or by another person
by threatening or placing the victimin fear (other than by threatening or placing the victim
infear that any personwill be subjected to death, seriousbodilyinjury, or kidnapping); or (B)
engaging in, or causing sexual contact with, or by another person who is incapable of
appraising the nature of the conduct or physically incapable of declining participation in, or
communicating unwillingness to engage in, the sexual act.
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4,  Application of Subsection (b)(3).—

(A) Custody, Care, or Supervisory Control.—Subsection (b)(3) is intended to have broad
application and is to be applied whenever the victim is entrusted to the defendant,
whether temporarily or permanently. For example, teachers, day care providers, baby-
sitters, or other temporary caretakers are among those who would be subject to this
enhancement. In determining whether to apply thisenhancement, the court should ook
to the actual relationship that existed between the defendant and the victim and not
simply to the legal status of the defendant-victim relationship.

(B) Inapplicability of Chapter Three Adjustment.—f the enhancement in subsection (b)(3)
applies, do not apply §3B1.3 (Abuse of Position of Trust or Use of Special Skill).

5. Misrepresentation of a Participant’ s|dentity.—The enhancement in subsection (b)(4) applies
in casesinvolving themisrepresentation of a participant’ sidentity to persuade, induce, entice,
or coerce a minor to engage in prohibited sexual conduct. Subsection (b)(4) isintended to
apply only to misrepresentations made directly to a minor or to a person who exercises
custody, care, or supervisory control of the minor. Accordingly, the enhancement in
subsection (b)(4) would not apply to a misrepresentation made by a participant to an airline
representative in the course of making travel arrangements for the minor.

The misrepresentation to which the enhancement in subsection (b)(4) may apply includes
mi srepresentation of a participant’ s name, age, occupation, gender, or status, aslong asthe
mi srepresentation was made with the intent to persuade, induce, entice, or coerce a minor to
engage in prohibited sexual conduct. Accordingly, use of a computer screen name, without
such intent, would not be a sufficient basis for application of the enhancement.

6.  Application of Subsection (b)(5).—Subsection (b)(5) provides an enhancement if a computer
or an interactive computer service was used to persuade, induce, entice, or coerceaminor to
engage in prohibited sexual conduct. Subsection (b)(5) isintended to apply only to the use of
a computer or an interactive computer service to communicate directly with a minor or with
a person who exercises custody, care, or supervisory control of the minor.

Background: This section covers abusive sexual contact not amounting to criminal sexual abuse
(criminal sexual abuseiscovered under 882A3.1-3.3). Alternative base offenselevelsare provided
to take account of the different means used to commit the offense.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 95); November 1,
1991 (see Appendix C, amendment 392); November 1, 1992 (see Appendix C, amendment 444); November 1, 1995 (see Appendix C,
amendment 511); November 1, 2000 (see Appendix C, amendment 592); November 1, 2001 (see Appendix C, amendment 615);
November 1, 2004 (see Appendix C, amendment 664); November 1, 2007 (see Appendix C, amendments 701 and 711).

82A3.5. Failureto Register asa Sex Offender

@ Base Offense Level (Apply the greatest):
D 16, if the defendant was required to register asa Tier 111 offender;

2 14, if the defendant was required to register asaTier |l offender; or
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(©)) 12, if the defendant was required to register asaTier | offender.
(b) Specific Offense Characteristics
D (Apply the greatest):
If, whilein afailureto register status, the defendant committed—

(A) a sex offense against someone other than aminor, increase by 6
levels;

(B) a felony offense against a minor not otherwise covered by
subdivision (C), increase by 6 levels; or

(© a sex offense against aminor, increase by 8 levels.
2 If the defendant voluntarily (A) corrected the failure to register; or (B)
attempted to register but was prevented from registering by

uncontrollable circumstances and the defendant did not contributeto the
creation of those circumstances, decrease by 3 levels.

Commentary

Satutory Provision: 18 U.S.C. § 2250(a).

Application Notes:

1.  Déefinitions—or purposes of this guideline:

"Minor" means (A) an individual who had not attained the age of 18 years; (B) anindividual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years; and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to
a participant that the officer had not attained the age of 18 years.

"Sex offense" has the meaning given that termin 42 U.SC. § 16911(5).

"Tier | offender”, "Tier 1l offender”, and "Tier 11l offender" have the meaning given those
termsin 42 U.SC. § 16911(2), (3) and (4), respectively.

2. Application of Subsection (b)(2).—

(A) InGeneral.—n order for subsection (b)(2) to apply, the defendant’ s voluntary attempt
to register or to correct the failure to register must have occurred prior to the time the
defendant knew or reasonably should have known a jurisdiction had detected thefailure
to register.
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(B) Interaction with Subsection (b)(1).—Do not apply subsection (b)(2) if subsection (b)(1)
also applies.

Historical Note: Effective November 1, 2007 (see Appendix C, amendments 701 and 711).

82A3.6. Aggravated Offenses Relating to Registration as a Sex Offender

If the defendant was convicted under—

@ 18 U.S.C. § 2250(c), the guideline sentence is the minimum term of
imprisonment required by statute; or

(b) 18 U.S.C. § 2260A, the guideline sentence isthe term of imprisonment required
by statute.

Chapters Three (Adjustments) and Four (Criminal History and Criminal Livelihood)
shall not apply to any count of conviction covered by this guideline.

Commentary

Satutory Provisions: 18 U.S.C. 88 2250(c), 2260A.

Application Notes:

1.

In General .—Section 2250(c) of title 18, United States Code, provides a mandatory minimum

term of five years' imprisonment and a statutory maximum term of 30 years' imprisonment.
The statute also requires a sentence to be imposed consecutively to any sentence imposed for
a conviction under 18 U.S.C. § 2250(a). Section 2260A of title 18, United States Code,
provides a term of imprisonment of 10 yearsthat isrequired to be imposed consecutively to
any sentence imposed for an offense enumerated under that section.

I napplicability of Chapters Threeand Four.—Do not apply Chapters Three (Adjustments) and
Four (Criminal History and Criminal Livelihood) to any offense sentenced under this
guideline. Such offenses are excluded from application of those chapters because the
guideline sentence for each offense is determined only by the relevant statute. See 883D1.1
(Procedure for Determining Offense Level on Multiple Counts) and 5G1.2 (Sentencing on
Multiple Counts of Conviction).

Inapplicability of Chapter Two Enhancement.— f a sentence under this guidelineisimposed
in conjunction with a sentence for an underlying offense, do not apply any specific offense
characteristic that is based on the same conduct as the conduct comprising the conviction
under 18 U.S.C. § 2250(c) or § 2260A.

Upward Departure—nacaseinwhichtheguideline sentenceisdeter mined under subsection
(a), a sentence above the minimum term required by 18 U.S.C. § 2250(c) is an upward
departurefromthe guideline sentence. A departure may bewarranted, for example, inacase
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involving a sex offense committed against a minor or if the offense resulted in serious bodily

injury to aminor.

Historical Note: Effective November 1, 2007 (see Appendix C, amendment 701).

* *x *x * %

KIDNAPPING, ABDUCTION, OR UNLAWFUL RESTRAINT

82A4.1. Kidnapping, Abduction, Unlawful Restraint

@ Base Offense Level: 32

(b) Specific Offense Characteristics

(1)

)

3
(4)

()
(6)

(7)

If aransom demand or a demand upon government was made, increase
by 6 levels.

(A) If the victim sustained permanent or life-threatening bodily injury,
increase by 4 leves; (B) if the victim sustained serious bodily injury,
increase by 2 levels; or (C) if the degree of injury is between that
specified in subdivisions (A) and (B), increase by 3 levels.

If adangerous weapon was used, increase by 2 levels.

(A) If the victim was not released before thirty days had elapsed,
increase by 2 levels.

(B) If the victim was not released before seven days had elapsed,
increase by 1 level.

If the victim was sexually exploited, increase by 6 levels.

If the victim is a minor and, in exchange for money or other
consideration, was placed in the care or custody of another person who
had no legal right to such care or custody of the victim, increase by
3levels.

If the victim was kidnapped, abducted, or unlawfully restrained during
the commission of, or in connection with, another offense or escape
therefrom; or if another offense was committed during the kidnapping,
abduction, or unlawful restraint, increase to --

(A) the offense level from the Chapter Two offense guideline
applicable to that other offense if such offense guideline
includes an adjustment for kidnapping, abduction, or unlawful
restraint, or otherwise takes such conduct into account; or
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(B) 4 plusthe offense level from the offense guideline applicableto
that other offense, but in no event greater than level 43, in any
other case,

if the resulting offense level is greater than that determined above.
(© Cross Reference
D If thevictimwaskilled under circumstancesthat woul d constitute murder
under 18 U.S.C. 8 1111 had such killing taken place within theterritorial

or maritimejurisdiction of the United States, apply 82A 1.1 (First Degree
Murder).

Commentary

Satutory Provisions: 18 U.S.C. 88 115(b)(2), 351(b), (d), 1201, 1203, 1751(b), 2340A. For

additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1

For purposes of this guideline—

Definitions of "serious bodily injury" and " permanent or life-threatening bodily injury" are
found in the Commentary to 81B1.1 (Application Instructions). However, for purposes of this
guideline, "serious bodily injury" means conduct other than criminal sexual abuse, whichis
taken into account in the specific offense characteristic under subsection (b)(5).

"A dangerous weapon was used" means that a firearm was discharged, or a "firearm" or
"dangerous weapon" was "otherwise used" (as defined in the Commentary to §1B1.1
(Application Instructions)).

"Sexually exploited” includes offenses set forth in 18 U.S.C. 8§ 2241-2244, 2251, and 2421-
2423,

In the case of a conspiracy, attempt, or solicitation to kidnap, §2X1.1 (Attempt, Solicitation,
or Conspiracy) requires that the court apply any adjustment that can be determined with
reasonable certainty. Therefore, for example, if an offenseinvolved conspiracy to kidnap for
the purpose of committing murder, subsection (b)(7) would reference first degree murder
(resulting in an offense level of 43, subject to a possible 3-level reduction under §2X1.1(b)).
Smilarly, for example, if an offense involved a kidnapping during which a participant
attempted to murder the victim under circumstances that would have constituted first degree
murder had death occurred, the offense referenced under subsection (b)(7) would be the
offense of first degree murder.

Background: Federal kidnapping cases generally encompass three categories of conduct: limited
duration kidnapping where the victimis released unharmed; kidnapping that occurs as part of or
to facilitate the commission of another offense (often, sexual assault); and kidnapping for ransom
or political demand.
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The guideline contains an adjustment for the length of time that the victimwas detained. The
adjustment recognizes the increased suffering involved in lengthy kidnappings and provides an
incentive to release the victim.

An enhancement is provided when the offense is committed for ransom (subsection (b)(1)) or
involves another federal, state, or local offense that resultsin a greater offense level (subsections

(b)(7) and (c)(1)).

Section 401 of Public Law 101-647 amended 18 U.S.C. 8 1201 torequirethat courtstakeinto
account certain specific offense characteristicsin casesinvolving a victim under eighteen years of
age and directed the Commission to include those specific offense characteristics within the
guidelines. Wherethe guidelinesdid not al ready take into account the conduct identified by the Act,
additional specific offense characteristics have been provided.

Subsections (a) and (b)(5), and the deletion of subsection (b)(4)(C), effective May 30, 2003,
implement the directive to the Commission in section 104 of Public Law 108-21.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 96); November 1,
1991 (see Appendix C, amendment 363); November 1, 1992 (see Appendix C, amendment 445); November 1, 1993 (see Appendix C,
amendment 478); November 1, 1997 (see Appendix C, amendment 545); November 1, 2002 (see Appendix C, amendment 637); May 30,
2003 (see Appendix C, amendment 650); October 27, 2003 (see Appendix C, amendment 651).

82A4.2. Demanding or Receiving Ransom M oney

@ Base Offense Level: 23
(b) Cross Reference

D If the defendant was a participant in the kidnapping offense, apply
§2A4.1 (Kidnapping, Abduction, Unlawful Restraint).

Commentary

Satutory Provisions: 18 U.S.C. 88 876, 877, 1202. For additional statutory provision(s), see
Appendix A (Statutory Index).

Application Note:

1.  A'participant" is a person who is criminally responsible for the commission of the offense,
but need not have been convicted.

Background: This section specifically includes conduct prohibited by 18 U.S.C. § 1202, requiring
that ransom money be received, possessed, or disposed of with knowledge of its criminal origins.
The actual demand for ransom under these circumstances is reflected in 82A4.1. This section
additionally includes extortionate demands through the use of the United States Postal Service,
behavior proscribed by 18 U.S.C. 88 876-877.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 479).
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5. AIRPIRACY AND OFFENSES AGAINST MASS TRANSPORTATION SYSTEMS

Historical Note: Effective November 1, 1987. Amended effective November 1, 2002 (see Appendix C, amendment 637).

82A5.1.  Aircraft Piracy or Attempted Aircraft Piracy

@ Base Offense Level: 38
(b) Specific Offense Characteristic

(D] If death resulted, increase by 5 levels.

Commentary

Satutory Provisions: 49 U.S.C. §46502(a), (b) (formerly 49 U.S.C. 81472 (i), (n)). For additional
statutory provision(s), see Appendix A (Statutory Index).

Background: This section coversaircraft piracy both within the special aircraft jurisdiction of the
United Sates, 49U.S.C. §46502(a), and air craft piracy outsidethat jurisdiction when the defendant
islater found in the United States, 49 U.S.C. § 46502(b). Seizure of control of an aircraft may be
by force or violence, or threat of force or violence, or by any other form of intimidation. The
presence of a weapon is assumed in the base offense level.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1995 (see Appendix C, amendment 534).

82A5.2. Interference with Flight Crew Member or Flight Attendant; Interference with
Dispatch, Navigation, Oper ation, or M aintenanceof M ass Transportation Vehicle

@ Base Offense Level (Apply the greatest):

D 30, if the offense involved intentionally endangering the safety of: (A)
an airport or an aircraft; or (B) a mass transportation facility or a mass
transportation vehicle;

2 18, if the offense involved recklessly endangering the safety of: (A) an
airport or an aircraft; or (B) a mass transportation facility or a mass
transportation vehicle;

(©)) if an assault occurred, the offense level from the most anal ogous assault
guideline, 882A2.1-2A2.4; or

@ o

— 73—



82A5.2 GUIDELINES MANUAL November 1, 2008

(b) Specific Offense Characteristic

D If (A) subsection (a)(1) or (a)(2) applies; and (B)(i) a firearm was
discharged, increase by 5 levels; (ii) adangerous weapon was otherwise
used, increase by 4 levels; or (iii) a dangerous weapon was brandished
or its use was threatened, increase by 3 levels. If the resulting offense
level islessthan level 24, increaseto level 24.

(© Cross References

D If death resulted, apply the most anal ogous guideline from Chapter Two,
Part A, Subpart 1 (Homicide), if theresulting offenselevel isgreater than
that determined above.

2 If the offense involved possession of, or a threat to use (A) a nuclear
weapon, nuclear material, or nuclear byproduct material; (B) achemical
weapon; (C) a biological agent, toxin, or delivery system; or (D) a
weapon of mass destruction, apply §2M6.1 (Nuclear, Biological, and
Chemical Weapons, and Other Weapons of Mass Destruction), if the
resulting offense level is greater than that determined above.

Commentary

Satutory Provisions: 18 U.SC. § 1992(a)(1), (a)(4), (a)(5), (a)(6); 49 U.S.C. 88 46308, 46503,

46504 (formerly 49 U.S.C. § 1472(c), (j)). For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Note:

1

Definitions—or purposes of this guideline:

"Biological agent", "chemical weapon", "nuclear byproduct material”, "nuclear material”,
"toxin", and "weapon of mass destruction” have the meaning given those termsin Application
Note 1 of the Commentaryto 82M6.1 (Nuclear, Biological, and Chemical Weapons, and Other
Weapons of Mass Destruction).

"Brandished", "dangerousweapon", "firearm", and " otherwise used" havethe meaning given
those terms in Application Note 1 of the Commentary to 81B1.1 (Application Instructions).

"Mass transportation” has the meaning given that termin 18 U.S.C. § 1992(d)(7).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 97 and 303);
November 1, 1993 (see Appendix C, amendment 480); November 1, 1995 (see Appendix C, amendment 534); November 1, 2002 (see
Appendix C, amendment 637); November 1, 2007 (see Appendix C, amendment 699).
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82A5.3. Committing Certain Crimes Aboard Aircr aft

@ Base Offense Level: The offense level applicable to the underlying offense.

Commentary

Satutory Provision: 49 U.S.C. § 46506 (formerly 49 U.S.C. § 1472(k)(2)).

Application Notes:

1.  "Underlying offense" refersto the offense listed in 49 U.S.C. § 46506 of which the defendant
is convicted.

2. If theconduct intentionally or recklessly endangered the safety of the aircraft or passengers,
an upward departure may be warranted.

Historical Note: Effective October 15, 1988 (see Appendix C, amendment 65). Amended effective November 1, 1989 (see Appendix
C, amendment 98); November 1, 1995 (see Appendix C, amendment 534).

6. THREATENING OR HARASSING COMMUNICATIONS, HOAXES, STALKING,
AND DOMESTIC VIOLENCE

Historical Note: Effective November 1, 1987. Amended effective November 1, 1997 (see Appendix C, amendment 549); November 1,
2006 (see Appendix C, amendment 686).

82A6.1. Threatening or Harassing Communications; Hoaxes; False Liens

@ Base Offense Level:
D 12; or

2 6, if the defendant is convicted of an offense under 47 U.S.C.
§223(a)(1)(C), (D), or (E) that did not involve athreat to injure aperson
or property.

(b) Specific Offense Characteristics

D If the offenseinvolved any conduct evidencing anintent to carry out such
threat, increase by 6 levels.

2 If (A) the offense involved more than two threats; or (B) the defendant

isconvicted under 18 U.S.C. 8§ 1521 and the offenseinvolved more than
two false liens or encumbrances, increase by 2 levels.
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(©)) If the offense involved the violation of acourt protection order, increase
by 2 levels.

(@) If the offense resulted in (A) substantial disruption of public,
governmental, or business functions or services; or (B) a substantial
expenditure of funds to clean up, decontaminate, or otherwise respond
to the offense, increase by 4 levels.

5) If (A) subsection (a)(2) and subdivisions (1), (2), (3), and (4) do not
apply, and (B) the offenseinvolved asingleinstance evidencing little or
no deliberation, decrease by 4 levels.

(© Cross Reference

D If the offense involved any conduct evidencing an intent to carry out a
threat to use a weapon of mass destruction, as defined in 18 U.S.C.
§ 2332a(c)(2)(B), (C), and (D), apply 82M6.1 (Weapons of Mass
Destruction), if theresulting offenselevel isgreater than that determined
under this guideline.

Commentary

Satutory Provisions: 18U.S.C. 8832(c), 35(b), 871, 876, 877, 878(a), 879, 1038, 1521, 1992(a)(9),

(2)(10), 2291(a)(8), 2291(e), 2292, 2332b(a)(2); 47 U.S.C. § 223(a)(1)(C)-(E); 49 U.SC. § 46507.
For additional statutory provision(s), see Appendix A (Satutory Index).

Application Notes:

1

Scope of Conduct to Be Considered.— In deter mining whether subsections (b)(1), (b)(2), and
(b)(3) apply, the court shall consider both conduct that occurred prior to the offense and
conduct that occurred during the offense; however, conduct that occurred prior to the offense
must be substantially and directly connected to the offense, under the facts of the case taken
as a whole. For example, if the defendant engaged in several acts of mailing threatening
letters to the same victim over a period of years (including acts that occurred prior to the
offense), then for purposes of deter mining whether subsections (b)(1), (b)(2), and (b)(3) apply,
the court shall consider only those prior acts of threatening the victimthat have a substantial
and direct connection to the offense.

Applicability of Chapter Three Adjustments.—f the defendant is convicted under 18 U.S.C.
§ 1521, apply §3A1.2 (Official Victim).

Grouping.—For purposes of Chapter Three, Part D (Multiple Counts), multiple counts
involving making a threatening or harassing communication to the same victim are grouped
together under 83D1.2 (Groups of Closely Related Counts). Multiple counts involving
different victims are not to be grouped under §3D1.2.
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4, Departure Provisions—

(A)

(B)

In General.—The Commission recognizes that offenses covered by this guideline may
include a particularly wide range of conduct and that it is not possible to include all of
the potentially relevant circumstancesin the offenselevel. Factorsnot incorporatedin
the guideline may be considered by the court in deter mining whether a departurefrom
the guidelinesis warranted. See Chapter Five, Part K (Departures).

Multiple Threats, False Liens or Encumbrances, or Victims; Pecuniary Harm.—If the
offenseinvolved (i) substantially morethan two threateni ng communicationsto the same
victim, (ii) a prolonged period of making harassing communi cationsto the samevictim,
(iii) substantially more than two false liens or encumbrances against the real or
personal property of the samevictim, (iv) multiple victims, or (v) substantial pecuniary
harmto a victim, an upward departure may be warranted.

Background: These statutes cover a wide range of conduct, the seriousness of which depends upon
the defendant’ sintent and the likelihood that the defendant would carry out the threat. The specific
offense characteristics are intended to distinguish such cases.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 480); November 1,
1997 (see Appendix C, amendment 549); November 1, 2002 (see Appendix C, amendment 637); November 1, 2006 (see Appendix C,
amendment 686); November 1, 2007 (see Appendix C, amendment 699); November 1, 2008 (see Appendix C, amendment 718).

§2A6.2.

Stalking or Domestic Violence

@ Base Offense Level: 18
(b Specific Offense Characteristic

D If the offense involved one of the following aggravating factors: (A) the
violation of a court protection order; (B) bodily injury; (C) possession,
or threatened use, of a dangerous weapon; or (D) a pattern of activity
involving stalking, threatening, harassing, or assaulting the samevictim,
increase by 2 levels. If the offense involved more than one of these
aggravating factors, increase by 4 levels.

(© Cross Reference
D If the offenseinvol ved thecommission of another criminal offense, apply
the offense guideline from Chapter Two, Part A (Offenses Against the

Person) most applicable to that other criminal offense, if the resulting
offense level is greater than that determined above.

Commentary

Satutory Provisions; 18 U.S.C. 8§88 2261-2262.
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Application Notes:

1.  For purposes of thisguideline:

"Bodily injury" and "dangerous weapon" are defined in the Commentary to §1B1.1
(Application Instructions).

"Pattern of activity involving stalking, threatening, harassing, or assaulting the samevictim'
means any combination of two or mor e separateinstances of stalking, threatening, harassing,
or assaulting the same victim, whether or not such conduct resulted in a conviction. For
example, a single instance of stalking accompanied by a separate instance of threatening,
harassing, or assaulting the same victim constitutes a pattern of activity for purposes of this
guideline.

"Salking" means (A) traveling with the intent to kill, injure, harass, or intimidate another
person and, in the course of, or asa result of, such travel, placing the person in reasonable
fear of death or serious bodily injury to that person or an immediate family member of that
person; or (B) using the mail or any facility of interstate or foreign commerceto engagein a
course of conduct that placesthat person in reasonable fear of the death of, or serious bodily
injury to, that person or an immediate family member of that person. See 18 U.S.C. § 2261A.
"Immediate family member" (A) hasthe meaning giventhat termin 18 U.S.C. § 115(c)(2); and
(B) includes a spouse or intimate partner. "Course of conduct" and "spouse or intimate
partner” have the meaning given thosetermsin 18 U.S.C. § 2266(2) and (7), respectively.

2. Subsection (b)(1) provides for a two-level or four-level enhancement based on the degree to
which the offenseinvolved aggravating factor slisted in that subsection. If theoffenseinvolved
aggravating factors more serious than the factors listed in subsection (b)(1), the cross
reference in subsection (c) most likely will apply, if the resulting offense level is greater,
because the more serious conduct will be covered by another offense guideline from Chapter
Two, Part A. For example, 82A2.2 (Aggravated Assault) most likely would apply pursuant to
subsection (c) if the offense involved assaultive conduct in which injury more serious than
bodily injury occurred or if a dangerous weapon was used rather than merely possessed.

3. In determining whether subsection (b)(1)(D) applies, the court shall consider, under the
totality of the circumstances, any conduct that occurred prior to or during the offense;
however, conduct that occurred prior to the offense must be substantially and directly
connected to the offense. For example, if a defendant engaged in several acts of stalking the
same victimover a period of years (including acts that occurred prior to the offense), then for
purposes of determining whether subsection (b)(1)(D) applies, the court shall look to the
totality of the circumstances, considering only those prior acts of stalking the victimthat have
a substantial and direct connection to the offense.

Prior convictionstakeninto account under subsection (b)(1)(D) arealso counted for purposes
of determining criminal history points pursuant to Chapter Four, Part A (Criminal History).

4.  For purposesof Chapter Three, Part D (Multiple Counts), multiple countsinvolving stalking,
threatening, or harassing the same victim are grouped together (and with counts of other
offensesinvolving the same victimthat are covered by this guideline) under 83D1.2 (Groups
of Closely Related Counts). For example, if the defendant is convicted of two counts of
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stalking the defendant’s ex-spouse under 18 U.SC. § 2261A and one count of interstate
domestic violence involving an assault of the ex-spouse under 18 U.S.C. § 2261, the stalking
counts would be grouped together with the inter state domestic violence count. This grouping
procedure avoids unwarranted "double counting” with the enhancement in subsection
(b)(1)(D) (for multiple acts of stalking, threatening, harassing, or assaulting the same victim)
and recogni zesthat the stalking and inter state domestic viol ence countsar e sufficiently related
to warrant grouping.

Multiple countsthat are cross referenced to another offense guideline pursuant to subsection
(c) are to be grouped together if 83D 1.2 (Groups of Closely Related Counts) would require
grouping of those counts under that offense guideline. Smilarly, multiple counts cross
referenced pursuant to subsection (c) are not to be grouped together if 83D 1.2 would preclude
grouping of the countsunder that offense guideline. For example, if the defendant isconvicted
of multiple counts of threatening an ex-spouse in violation of a court protection order under
18 U.S.C. § 2262 and the counts are cross referenced to 82A6.1 (Threatening or Harassing
Communications), the counts would group together because Application Note 2 of §2A6.1
specifically requiresgrouping. In contrast, if the defendant is convicted of multiple counts of
assaulting the ex-spousein violation of a court protection order under 18 U.S.C. § 2262 and
the counts are cross referenced to 82A2.2 (Aggravated Assault), the counts probably would
not group together inasmuch as 83D 1.2(d) specifically precludes grouping of counts covered
by 82A2.2 and no other provision of 83D1.2 would likely apply to require grouping.

Multiple counts involving different victims are not to be grouped under 83D1.2 (Groups of
Closely Related Counts).

5.  Ifthedefendant received an enhancement under subsection (b)(1) but that enhancement does
not adequately refl ect the extent or seriousness of the conduct involved, an upward departure
may be warranted. For example, an upward departure may be warranted if the defendant
stalked the victim on many occasions over a prolonged period of time.

Historical Note: Effective November 1, 1997 (see Appendix C, amendment 549). Amended effective November 1, 2001 (see Appendix
C, amendment 616).
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PART B - BASIC ECONOMIC OFFENSES

1. THEFT, EMBEZZLEMENT, RECEIPT OF STOLEN PROPERTY, PROPERTY
DESTRUCTION, AND OFFENSESINVOLVING FRAUD OR DECEIT

Introductory Commentary

These sections address basic forms of property offenses: theft, embezzement, fraud, forgery,
counterfeiting (other than offensesinvolving altered or counterfeit bearer obligations of the United
Sates), insider trading, transactionsin stolen goods, and simple property damage or destruction.
(Arson is dealt with separately in Chapter Two, Part K (Offenses Involving Public Safety)). These
guidelines apply to offenses prosecuted under a wide variety of federal statutes, aswell as offenses
that arise under the Assimilative Crimes Act.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 303); November 1,
2001 (see Appendix C, amendment 617).

82B1.1. L arceny, Embezzlement, and Other Forms of Theft; Offenses |nvolving Stolen
Property; Property Damageor Destruction; Fraud and Deceit; Forgery; Offenses
Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer
Obligations of the United States

@ Base Offense Level:

D 7, if (A) the defendant was convicted of an offense referenced to this
guideline; and (B) that offense of conviction has a statutory maximum
term of imprisonment of 20 years or more; or

2 6, otherwise.

(b) Specific Offense Characteristics

D If the loss exceeded $5,000, increase the offense level as follows:

Loss (Apply the Greatest) Increase in Level
(A) $5,000 or less no increase
(B) More than $5,000 add 2

(C)  Morethan $10,000 add 4

(D) More than $30,000 add 6

(E)  Morethan $70,000 add 8

(F)  Morethan $120,000 add 10

(G)  Morethan $200,000 add 12

(H)  Morethan $400,000 add 14

0 More than $1,000,000 add 16

()  Morethan $2,500,000 add 18
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)

3

(4)

()

(6)

(7)

(8)

(9)

(K)  More than $7,000,000 add 20
(L)  More than $20,000,000 add 22
(M)  More than $50,000,000 add 24
(N)  Morethan $100,000,000 add 26
(O)  Morethan $200,000,000 add 28
(P)  Morethan $400,000,000 add 30.

(Apply the greatest) If the offense—

(A) (i) involved 10 or more victims; or (ii) was committed through
mass-marketing, increase by 2 levels;

(B) involved 50 or more victims, increase by 4 levels; or
(© involved 250 or more victims, increase by 6 levels.

If the offense involved atheft from the person of another, increase by 2
levels.

If the offense involved receiving stolen property, and the defendant was
apersoninthebusiness of receiving and selling stolen property, increase
by 2 levels.

If the offense involved misappropriation of a trade secret and the
defendant knew or intended that the offense would benefit a foreign
government, foreign instrumentality, or foreign agent, increase by 2
levels.

If the offense involved theft of, damage to, or destruction of, property
from anational cemetery or veterans' memorial, increase by 2 levels.

If (A) the defendant was convicted of an offenseunder 18 U.S.C. § 1037,
and (B) the offenseinvolved obtaining el ectronic mail addressesthrough
improper means, increase by 2 levels.

If the offense involved (A) a misrepresentation that the defendant was
acting on behalf of a charitable, educational, religious, or political
organization, or agovernment agency; (B) a misrepresentation or other
fraudulent action during the course of a bankruptcy proceeding; (C) a
violation of any prior, specific judicial or administrative order,
injunction, decree, or process not addressed el sewherein the guidelines;
or (D) amisrepresentation to a consumer in connection with obtaining,
providing, or furnishing financial assistance for an institution of higher
education, increase by 2 levels. If theresulting offenselevel islessthan
level 10, increaseto level 10.

If (A) the defendant relocated, or participated in rel ocating, afraudulent

scheme to another jurisdiction to evade law enforcement or regulatory
officias; (B) a substantial part of a fraudulent scheme was committed
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(10)

(11)

(12)

(13)

(14)

from outside the United States; or (C) the offense otherwise involved
sophisticated means, increase by 2 levels. If the resulting offense level
islessthan level 12, increaseto level 12.

If the offense involved (A) the possession or use of any (i) device-
making equipment, or (ii) authentication feature; (B) the production or
trafficking of any (i) unauthorized access device or counterfeit access
device, or (ii) authentication feature; or (C)(i) the unauthorized transfer
or use of any means of identification unlawfully to produce or obtain any
other means of identification, or (ii) the possession of 5 or more means
of identification that unlawfully were produced from, or obtained by the
use of, another means of identification, increase by 2 levels. If the
resulting offense level islessthan level 12, increaseto level 12.

If the offense involved conduct described in 18 U.S.C. § 1040, increase
by 2 levels. If the resulting offense level islessthan level 12, increase
to level 12.

If the offense involved an organized schemeto steal or to receive stolen
(A) vehicles or vehicle parts; or (B) goods or chattels that are part of a
cargo shipment, increase by 2levels. If theresulting offenselevel isless
than level 14, increase to level 14.

If the offense involved (A) the conscious or reckless risk of death or
serious bodily injury; or (B) possession of a dangerous weapon
(including afirearm) in connection withthe offense, increase by 2levels.
If the resulting offense level islessthan level 14, increase to level 14.

(Apply the greater) If—

(A) the defendant derived more than $1,000,000 in gross receipts
from one or morefinancial institutionsas aresult of the offense,
increase by 2 levels; or

(B) the offense (i) substantially jeopardized the safety and
soundnessof afinancial institution; (ii) substantially endangered
the solvency or financial security of an organization that, at any
time during the offense, (1) was a publicly traded company; or
(I had 1,000 or more employees; or (iii) substantially
endangered the solvency or financia security of 100 or more
victims, increase by 4 levels.

(© The cumulative adjustments from application of both
subsections (b)(2) and (b)(14)(B) shall not exceed 8 levels,
except as provided in subdivision (D).

(D) If the resulting offense level determined under subdivision (A)
or (B) islessthan level 24, increaseto level 24.
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(15

(16)

(A) (Apply thegreatest) If the defendant was convicted of an offense
under:

0] 18 U.S.C. § 1030, and the offense involved (I) a
computer system used to maintain or operate a critical
infrastructure, or used by or for a government entity in
furtherance of the administration of justice, national
defense, or national security; or (1) an intent to obtain
personal information, increase by 2 levels.

(i) 18 U.S.C. 8§1030(a)(5)(A)(i), increase by 4 levels.

(i) 18 U.S.C. 8§ 1030, and the offense caused a substantial
disruption of a critical infrastructure, increase by 6
levels.

(B) If subdivision (A)(iii) applies, and the offense level islessthan
level 24, increaseto level 24.

If the offense involved—

(A) aviolation of securities law and, at the time of the offense, the
defendant was (i) an officer or a director of a publicly traded
company; (ii) a registered broker or dealer, or a person
associated with abroker or dealer; or (iii) aninvestment adviser,
or a person associated with an investment adviser; or

(B) aviolation of commodities law and, at the time of the offense,
the defendant was (i) an officer or a director of a futures
commission merchant or an introducing broker; (ii) a
commoditiestrading advisor; or (iii) acommaodity pool operator,

increase by 4 levels.

(© Cross References

(1)

If (A) afirearm, destructive device, explosive material, or controlled
substance was taken, or the taking of any such item was an object of the
offense; or (B) the stolen property received, transported, transferred,
transmitted, or possessed was a firearm, destructive device, explosive
material, or controlled substance, apply 8§2D1.1 (Unlawful
Manufacturing, Importing, Exporting, or Trafficking (Including
Possession with Intent to Commit These Offenses); Attempt or
Conspiracy), §2D2.1 (Unlawful Possession; Attempt or Conspiracy),
§2K 1.3 (Unlawful Receipt, Possession, or Transportation of Explosive
Materials; Prohibited Transactions Involving Explosive Materials), or
§2K 2.1 (Unlawful Receipt, Possession, or Transportation of Firearmsor
Ammunition; Prohibited Transactions Involving Firearms or
Ammunition), as appropriate.
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2 If the offense involved arson, or property damage by use of explosives,
apply 82K 1.4 (Arson; Property Damage by Use of Explosives), if the
resulting offense level is greater than that determined above.

(©)) If (A) neither subdivision (1) nor (2) of this subsection applies; (B) the
defendant was convicted under a statute proscribing false, fictitious, or
fraudulent statements or representations generaly (e.g., 18 U.S.C.
§ 1001, § 1341, § 1342, or § 1343); and (C) the conduct set forth in the
count of conviction establishes an offense specificaly covered by
another guideline in Chapter Two (Offense Conduct), apply that other
guideline.

(@] If the offense involved acultural heritage resource, apply §2B1.5 (Theft
of, Damageto, or Destruction of, Cultural Heritage Resources; Unlawful
Sale, Purchase, Exchange, Transportation, or Receipt of Cultural
Heritage Resources), if the resulting offense level is greater than that
determined above.

Commentary

Satutory Provisions: 7U.S.C. 886, 6b, 6¢, 6h, 60, 13, 23; 15U.S.C. 8850, 77e, 77q, 77X, 78, 78ff,

80b-6, 1644, 6821; 18U.S.C. 88 38, 225, 285-289, 471-473, 500, 510, 553(a)(1), 641, 656, 657, 659,
662, 664, 1001-1008, 1010-1014, 1016-1022, 1025, 1026, 1028, 1029, 1030(a)(4)-(5), 1031, 1037,
1040, 1341-1344, 1348, 1350, 1361, 1363, 1369, 1702, 1703 (if vandalism or malicious mischief,
including destruction of mail, isinvolved), 1708, 1831, 1832, 1992(a)(1), (a)(5), 2113(b), 2282A,
2282B, 2291, 2312-2317, 2332b(a)(1), 2701; 19 U.SC. § 2401f; 29 U.SC. § 501(c); 42 U.SC.
§1011; 49 U.S.C. 8814915, 30170, 46317(a), 60123(b). For additional statutory provision(s), see
Appendix A (Statutory Index).

Application Notes:

1

Definitions.—For purpaoses of this guideline:

"Cultural heritage resource" has the meaning given that term in Application Note 1 of the
Commentary to §2B1.5 (Theft of, Damageto, or Destruction of, Cultural Heritage Resour ces;
Unlawful Sale, Purchase, Exchange, Transportation, or Receipt of Cultural Heritage
Resour ces).

"Equity securities" has the meaning given that term in section 3(a)(11) of the Securities
Exchange Act of 1934 (15 U.S.C. § 78c(a)(11)).

"Financial ingtitution" includes any institution described in 18 U.S.C. § 20, § 656, § 657,
§ 1005, § 1006, § 1007, or § 1014; any state or foreign bank, trust company, credit union,
insurance company, investment company, mutual fund, savings (building and loan)
association, union or employee pension fund; any health, medical, or hospital insurance
association; brokersand dealersregistered, or required to be registered, with the Securities
and Exchange Commission; futures commodity merchants and commodity pool operators
registered, or required to be registered, with the Commodity Futures Trading Commission;
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and any similar entity, whether or not insured by thefederal government. "Union or employee
pension fund" and "any health, medical, or hospital insuranceassociation," primarilyinclude
large pension funds that serve many persons (e.g., pension funds of large national and
international organizations, unions, and cor por ations doing substantial interstate business),
and associationsthat undertaketo provide pension, disability, or other benefits (e.g., medical
or hospitalization insurance) to large numbers of persons.

"Firearm" and "destructive device" have the meaning given those termsin the Commentary
to 81B1.1 (Application Instructions).

"Foreign instrumentality" and "foreign agent" have the meaning given those terms in 18
U.S.C. §1839(1) and (2), respectively.

"National cemetery" means a cemetery (A) established under section 2400 of title 38, United
Sates Code; or (B) under the jurisdiction of the Secretary of the Army, the Secretary of the
Navy, the Secretary of the Air Force, or the Secretary of the Interior.

"Publicly traded company" means an issuer (A) with a class of securities registered under
section 12 of the Securities Exchange Act of 1934 (15 U.S.C. § 78l); or (B) that isrequired to
file reports under section 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. § 780(d)).
"Issuer" hasthe meaning given that termin section 3 of the Securities Exchange Act of 1934
(15 U.SC. §78c).

"Theft from the person of another" means theft, without the use of force, of property that was
being held by another person or was within arms’ reach. Examples include pick-pocketing
and non-forcible purse-snatching, such as the theft of a purse from a shopping cart.

"Trade secret" has the meaning given that termin 18 U.S.C. § 1839(3).

"Veterans' memorial" means any structure, plaque, statue, or other monument described in
18 U.SC. § 1369(a).

"Victim"' means (A) any person who sustained any part of the actual |oss determined under
subsection (b)(1); or (B) any individual who sustained bodily injury asa result of the offense.
"Person" includes individuals, corporations, companies, associations, firms, partnerships,
societies, and joint stock companies.

2. Application of Subsection (a)(1).—

(A) "Referenced to this Guideline'.—For purposes of subsection (a)(1), an offense is
"referenced to this guiddine” if (i) this guideline is the applicable Chapter Two
guideline determined under the provisions of §1B1.2 (Applicable Guidelines) for the
offense of conviction; or (ii) in the case of a conviction for conspiracy, solicitation, or
attempt to which 82X1.1 (Attempt, Solicitation, or Conspiracy) applies, this guideline
isthe appropriate guideline for the offense the defendant was convicted of conspiring,
soliciting, or attempting to commit.

(B) Definition of "Satutory Maximum Term of Imprisonment".—For purposes of this
guideline, "statutory maximum term of imprisonment” means the maximum term of
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imprisonment authorized for the offense of conviction, including any increase in that
maximum term under a statutory enhancement provision.

(C) Base Offense Level Determination for Cases Involving Multiple Counts—In a case

involving multiple counts sentenced under this guideline, the applicable base offense
level is determined by the count of conviction that provides the highest statutory
maxi mum term of imprisonment.

3. Loss Under Subsection (b)(1).—This application note applies to the determination of loss

under subsection (b)(2).

(A) General Rule—Subject totheexclusionsin subdivision (D), lossisthe greater of actual
loss or intended loss.

(i)

(ii)

(i)

(iv)

(v)

Actual Loss—"Actual loss" means the reasonably foreseeabl e pecuniary harm
that resulted from the offense.

Intended Loss.—"Intendedloss” (I) meansthe pecuniary harmthat wasintended
toresult fromthe offense; and (I1) includesintended pecuniary harmthat would
have been impossible or unlikely to occur (e.g., as in a government sting
operation, or aninsurance fraud inwhich the claimexceeded theinsured value).

Pecuniary Harm.—"'Pecuniary harm" means harm that is monetary or that
otherwise is readily measurable in money. Accordingly, pecuniary harm does
not includeemotional distress, harmtoreputation, or other non-economicharm.

Reasonably Foreseeable Pecuniary Harm—For purposes of this guideline,
"reasonably foreseeable pecuniary harm' means pecuniary harm that the
defendant knew or, under the circumstances, reasonably should have known,
was a potential result of the offense.

Rules of Construction in Certain Cases.— nthe casesdescribed in subdivisions
(1 through (111), reasonably for eseeable pecuniary harmshall be considered to
include the pecuniary harm specified for those cases as follows:

()] Product Substitution Cases—In the case of a product substitution
offense, the reasonably foreseeable pecuniary harm includes the
reasonably foreseeable costs of making substitute transactions and
handling or disposing of the product delivered, or of retrofitting the
product so that it can be used for its intended purpose, and the
reasonably foreseeable costs of rectifying the actual or potential
disruption to the victim's business operations caused by the product
substitution.

(1 Procurement Fraud Cases.—nthe caseof a procurement fraud, such as
a fraud affecting a defense contract award, reasonably foreseeable
pecuniary harmincludesthereasonably for eseeable admini strative costs
to the government and other participants of repeating or correcting the
procurement action affected, plus any increased costs to procure the
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product or service involved that was reasonably foreseeable.

(1)  Offenses Under 18 U.SC. § 1030.—In the case of an offense under 18
U.SC. 8 1030, actual loss includes the following pecuniary harm,
regar dless of whether such pecuniary harmwasreasonably foreseeabl e;
any reasonable cost to any victim, including the cost of responding to an
offense, conducting a damage assessment, and restoring the data,
program, system, or information to its condition prior to the offense, and
any revenue lost, cost incurred, or other damages incurred because of
interruption of service.

(B) Gain.—The court shall use the gain that resulted from the offense as an alternative
measure of loss only if thereisaloss but it reasonably cannot be deter mined.

(C) Estimation of Loss.—The court need only make a reasonabl e estimate of the loss. The
sentencing judge is in a unigue position to assess the evidence and estimate the loss
based upon that evidence. For thisreason, the court’ sloss determinationisentitled to
appropriate deference. See 18 U.S.C. § 3742(e) and (f).

The estimate of the loss shall be based on availabl e information, taking into account,
asappropriate and practicable under the circumstances, factors such asthefollowing:

() The fair market value of the property unlawfully taken or destroyed; or, if the
fair market value is impracticable to determine or inadequately measures the
harm, the cost to the victim of replacing that property.

(i)  Thecost of repairs to damaged property.

(iii)  The approximate number of victims multiplied by the average loss to each
victim.

(iv)  Thereduction that resulted from the offense in the value of equity securities or
other corporate assets.

(V) More general factors, such as the scope and duration of the offense and
revenues generated by similar operations.

(D) Exclusions from Loss.—oss shall not include the following:

() Interest of any kind, finance charges, late fees, penalties, amounts based on an
agreed-upon return or rate of return, or other similar costs.

(i)  Coststo the government of, and costs incurred by victims primarily to aid the
government in, the prosecution and criminal investigation of an offense.

(E) Credits Against Loss—loss shall be reduced by the following:

) The money returned, and the fair market value of the property returned and the
services rendered, by the defendant or other persons acting jointly with the
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(F)

(i)

defendant, to the victim before the offense was detected. The time of detection
of the offenseistheearlier of (1) thetime the offense was discovered by avictim
or government agency; or (I1) thetimethe defendant knew or reasonably should
have known that the offense was detected or about to be detected by a victimor
government agency.

In a caseinvalving collateral pledged or otherwise provided by the defendant,
the amount the victim has recovered at the time of sentencing from disposition
of the collateral, or if the collateral has not been disposed of by that time, the
fair market value of the collateral at the time of sentencing.

Special Rules—Notwithstanding subdivision (A), the following special rules shall be
used to assist in determining loss in the cases indicated:

(i)

(ii)

(i)

(iv)

(v)

Solenor Counterfeit Credit Cardsand Access Devices, Purloined Numbersand
Codes—In a case involving any counterfeit access device or unauthorized
accessdevice, lossincludes any unauthorized charges madewith the counterfeit
access device or unauthorized access deviceand shall be not less than $500 per
access device. However, if the unauthorized access device is a means of
telecommunications access that identifies a specific telecommunications
instrument or telecommunications account (including an electronic serial
number/mobileidentification number (ESN/MIN) pair), and that meanswasonly
possessed, and not used, during the commission of the offense, loss shall be not
lessthan $100 per unused means. For purposes of thissubdivision, " counterfeit
accessdevice" and "unauthorized access device" have the meaning given those
termsin Application Note 9(A).

Government Benefits.—n a case involving government benefits (e.g., grants,
loans, entitlement program payments), loss shall be considered to be not less
than the value of the benefits obtained by unintended recipients or diverted to
unintended uses, as the case may be. For example, if the defendant was the
intended recipient of food stamps having a value of $100 but fraudulently
received food stamps having a value of $150, loss is $50.

Davis-Bacon Act Violations.—In a case involving a Davis-Bacon Act violation
(i.e., aviolation of 40 U.SC. 8§ 276a, criminally prosecuted under 18 U.SC.
§ 1001), the value of the benefits shall be considered to be not less than the
difference between the legally required wages and actual wages paid.

Ponzi_ and Other Fraudulent Investment Schemes—In a case involving a
fraudulent investment scheme, such asa Ponz scheme, loss shall not bereduced
by the money or the value of the property transferred to any individual investor
in the scheme in excess of that investor’ s principal investment (i.e., the gain to
an individual investor in the scheme shall not be used to offset the loss to
ancther individual investor in the scheme).

Certain Other Unlawful Misrepresentation Schemes.—In a case involving a
schemeinwhich (1) serviceswerefraudulently render ed to the victim by persons
falsely posing as licensed professionals; (I1) goods were falsely represented as
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approved by a governmental regulatory agency; or (l11) goods for which
regulatory approval by a government agency was required but not obtained, or
was obtained by fraud, loss shall include the amount paid for the property,
services or goods transferred, rendered, or misrepresented, with no credit
provided for the value of those items or services.

(vi)  Valueof Controlled Substances.— nacaseinvolving controlled substances, |0ss
is the estimated street value of the controlled substances.

(vii)  Value of Cultural Heritage Resources—n a caseinvolving a cultural heritage
resource, lossattributabl etothat cultural heritageresourceshall bedetermined
in accordance with the rulesfor determining the "value of the cultural heritage
resource" set forth in Application Note 2 of the Commentary to §2B1.5.

Application of Subsection (b)(2).—

(A)

(B)

(©)

Definition.—or purposes of subsection (b)(2), "mass-marketing" means a plan,

program, promotion, or campaign that is conducted through solicitation by telephone,
mail, the Internet, or other means to induce a large number of personsto (i) purchase
goods or services; (ii) participate in a contest or sweepstakes; or (iii) invest for
financial profit. "Mass-marketing” includes, for example, a telemarketing campaign
that solicitsalargenumber of individual sto purchasefraudulent lifeinsurancepolicies.

Applicability to Transmission of Multiple Commercial Electronic Mail Messages.—or
purposes of subsection (b)(2), an offense under 18 U.S.C. § 1037, or any other offense
involving conduct described in 18 U.S.C. § 1037, shall be considered to have been
committed through mass-marketing. Accordingly, the defendant shall receive at least
atwo-level enhancement under subsection (b)(2) and may, depending on the facts of the
case, receive a greater enhancement under such subsection, if the defendant was
convicted under, or the offense involved conduct described in, 18 U.S.C. § 1037.

Undelivered United States Mail.—

() In General.—Inacaseinwhichunddivered United Satesmail wastaken, or the
taking of such itemwas an object of the offense, or in a casein which the stolen
property received, transported, transferred, transmitted, or possessed was
undeivered United States mail, "victim" means (I) any victim as defined in
Application Note 1; or (I1) any person who was the intended recipient, or
addressee, of the undelivered United States mail.

(i)  Special Rule—A casedescribedin subdivision (C)(i) of thisnotethat involved—

()] aUnited SatesPostal Servicerelay box, collectionbox, deliveryvehicle,
satchel, or cart, shall be considered to haveinvolved at least 50 victims.

(I a housing unit cluster box or any similar receptacle that contains

multiple mailboxes, whether such receptacle is owned by the United
SatesPostal Serviceor otherwiseowned, shall, unlessproven otherwise,

-89 —



82B1.1 GUIDELINES MANUAL November 1, 2008

be presumed to haveinvol ved the number of victimscorrespondingto the
number of mailboxesin each cluster box or similar receptacle.

(iii)  Definition.—"Undelivered United Statesmail" means mail that has not actually
been received by the addressee or his agent (e.g., mail taken from the
addressee’ s mail box).

(D)_Vulnerable Victims.—f subsection (b)(2)(B) or (C) applies, an enhancement under

83A1.1(b)(2) shall not apply.

Enhancement for Business of Receiving and Selling Solen Property under Subsection
(b)(4).—For purposes of subsection (b)(4), the court shall consider the following non-
exhaustivelist of factorsin determining whether the defendant wasin the business of receiving
and selling stolen property:

(A) Theregularity and sophistication of the defendant’ s activities.

(B) Thevalue and size of the inventory of stolen property maintained by the defendant.
(C) Theextent to which the defendant’ s activities encouraged or facilitated other crimes.
(D) Thedefendant’s past activitiesinvolving stolen property.

Application of Subsection (b)(7).—For purposes of subsection (b)(7), "improper means'

includes the unauthorized harvesting of electronic mail addresses of users of a website,
proprietary service, or other online public forum.

Application of Subsection (b)(8).—

(A) In General.—The adjustments in subsection (b)(8) are alternative rather than
cumulative. If, inaparticular case, however, more than one of the enumerated factors
applied, an upward departure may be warranted.

(B) MisrepresentationsRegarding Charitableand Other Institutions.—Subsection (b)(8)(A)
appliesin any casein which the defendant represented that the defendant was acting to
obtain a benefit on behalf of a charitable, educational, religious, or political
organization, or agover nment agency (regardlessof whether the defendant actually was
associated with the organization or government agency) when, in fact, the defendant
intended to divert all or part of that benefit (e.g., for the defendant’ s personal gain).
Subsection (b)(8)(A) applies, for example, to the following:

() A defendant who solicited contributions for a non-existent famine relief
organization.

(i)  Adefendant who solicited donations from church members by falsely claiming
to be a fundraiser for a religiously affiliated school.

(iii)  Adefendant, chief of alocal fire department, who conducted a public fundraiser
representing that the purpose of the fundraiser was to procure sufficient funds
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(©)

(D)

(E)

for a new fire engine when, in fact, the defendant intended to divert some of the
funds for the defendant’ s personal benefit.

Fraud in Contravention of Prior Judicial Order.—Subsection (b)(8)(C) provides an
enhancement if the defendant commits a fraud in contravention of a prior, official
judicial or administrative warning, in the form of an order, injunction, decree, or
process, to take or not to take a specified action. A defendant who does not comply with
such a prior, official judicial or administrative warning demonstrates aggravated
criminal intent and deserves additional punishment. If it is established that an entity
the defendant controlled wasa party to the prior proceeding that resulted in the official
judicial or administrative action, and the defendant had knowledge of that prior decree
or order, this enhancement applies even if the defendant was not a specifically named
party in that prior case. For example, a defendant whose business previously was
enjoined from selling a danger ous product, but who nonethel ess engaged in fraudulent
conduct to sell the product, is subject to this enhancement. Thisenhancement does not
apply if the same conduct resulted in an enhancement pursuant to a provision found
elsewhere in the guidelines (e.g., a violation of a condition of release addressed in
83C1.3(Commission of Offense Whileon Rel ease) or a violation of probation addressed
in 84A1.1 (Criminal History Category)).

College Scholarship Fraud.—For purposes of subsection (b)(8)(D):

"Financial assistance" meansany scholarship, grant, loan, tuition, discount, award, or
other financial assistance for the purpose of financing an education.

"Institution of higher education™ has the meaning given that termin section 101 of the
Higher Education Act of 1954 (20 U.S.C. § 1001).

Non-Applicability of Enhancements.—

() Subsection (b)(8)(A).—f the conduct that forms the basis for an enhancement
under subsection (b)(8)(A) is the only conduct that forms the basis for an
adjustment under 83B1.3 (Abuse of Position of Trust or Use of Special kill), do
not apply that adjustment under §3B1.3.

(i) Subsection (b)(8)(B) and (C).—f the conduct that forms the basis for an
enhancement under subsection (b)(8)(B) or (C) istheonly conduct that formsthe
basis for an adjustment under 83C1.1 (Obstructing or Impeding the
Administration of Justice), do not apply that adjustment under §3C1.1.

8.  Sophisticated Means Enhancement under Subsection (b)(9).—

(A)

(B)

Definition of United States.—or purposes of subsection (b)(9)(B), "United States"
means each of the 50 states, the District of Columbia, the Commonwealth of Puerto
Rico, the United Sates Virgin Islands, Guam, the Northern Mariana Islands, and
American Samoa.

Sophisticated Means Enhancement.—For purposes of subsection (b)(9)(C),
"sophi sticated means" meansespecially complex or especially intricate offense conduct
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(©)

pertaining to the execution or concealment of an offense. For example, in a
telemarketing scheme, locating the main office of the scheme in one jurisdiction but
locating soliciting operationsin another jurisdiction ordinarily indicates sophisticated
means. Conduct such as hiding assets or transactions, or both, through the use of
fictitious entities, corporate shells, or offshore financial accounts also ordinarily
indicates sophisticated means.

Non-Applicability of Enhancement.—f the conduct that forms the basis for an
enhancement under subsection (b)(9) is the only conduct that forms the basis for an
adjustment under §83C1.1, do not apply that adjustment under 83C1.1.

9.  Application of Subsection (b)(10).—

(A)

(B)

Definitions.—or purposes of subsection (b)(10):
"Authentication feature" has the meaning given that termin 18 U.S.C. § 1028(d)(2).

"Counterfeit access device' (i) has the meaning given that term in 18 U.SC.
§1029(e)(2); and (ii) includes a tel ecommunicationsinstrument that has been modified
or altered to obtain unauthorized use of telecommunications service.

"Telecommunications service' has the meaning given that term in 18 U.SC.
§ 1029(e)(9).

"Device-making equipment” (i) has the meaning given that term in 18 U.SC.
8 1029(e)(6); and (ii) includes (1) any hardware or software that has been configured
as described in 18 U.SC. § 1029(a)(9); and (I1) a scanning receiver referred to in
18 U.SC. § 1029(a)(8). "Scanning receiver" has the meaning given that termin 18
U.S.C. 8 1029(e)(8).

"Means of identification" has the meaning given that termin 18 U.S.C. § 1028(d)(7),
except that such means of identification shall be of an actual (i.e., not fictitious)
individual, other than the defendant or a person for whose conduct the defendant is
accountable under §1B1.3 (Relevant Conduct).

"Produce" includes manufacture, design, alter, authenticate, duplicate, or assemble.
"Production” includes manufacture, design, alteration, authentication, duplication, or
assembly.

"Unauthorized access device" has the meaning given that term in 18 U.SC.
§ 1029(e)(3).

Authentication Features and Identification Documents—Offenses involving
authentication features, identification documents, false identification documents, and
means of identification, in violation of 18 U.SC. § 1028, also are covered by this
guideline. If the primary purpose of the offense, under 18 U.S.C. § 1028, wasto violate,
or assist another to violate, the law pertaining to naturalization, citizenship, or legal
resident status, apply 82L2.1 (Trafficking in a Document Relating to Naturalization) or
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§2L.2.2 (Fraudulently Acquiring Documents Rel ating to Naturali zation), asappropriate,
rather than this guideline.

(C) Application of Subsection (b)(10)(C)(i).—

() In General.—Subsection (b)(10)(C)(i) applies in a case in which a means of
identification of an individual other than the defendant (or a person for whose
conduct the defendant is accountable under 81B1.3 (Relevant Conduct)) is used
without that individual’ sauthorization unlawfully to produce or obtain another
means of identification.

(i) Examples.—Examples of conduct to which subsection (b)(10)(C)(i) appliesare
as follows:

()] A defendant obtains an individual’s name and social security number
from a source (e.g., from a piece of mail taken from the individual’s
mailbox) and obtains a bank loan in that individual’s name. In this
example, the account number of the bank loan is the other means of
identification that has been obtained unlawfully.

(I A defendant obtains an individual’s name and address from a source
(e.q., fromadriver’slicensein a stolen wallet) and appliesfor, abtains,
and subsequently uses a credit card in that individual’s name. In this
example, the credit card is the other means of identification that has
been obtained unlawfully.

(iii)  Nonapplicability of Subsection (b)(10)(C)(i):—Examples of conduct to which
subsection (b)(10)(C)(i) does not apply are as follows:

()] A defendant uses a credit card from a stolen wallet only to make a
purchase. In such a case, the defendant has not used the stolen credit
card to obtain another means of identification.

(I Adefendant forgesanother individual’ ssignatureto cash a stolen check.
Forging another individual’ s signature isnot producing another means
of identification.

(D)  Application of Subsection (b)(10)(C)(ii).—Subsection (b)(10)(C)(ii) appliesinany case
in which the offense involved the possession of 5 or more means of identification that
unlawfully were produced or obtained, regardlessof the number of individualsinwhose
name (or other identifying information) the means of identification were so produced
or so obtained.

10. Application of Subsection (b)(12).—Subsection (b)(12) provides a minimum offense level in
the case of an ongoing, sophisticated operation (e.g., an auto theft ring or "chop shop") to
steal or to receive stolen (A) vehicles or vehicle parts; or (B) goods or chattelsthat are part
of a cargo shipment. For purposes of this subsection, "vehicle" means motor vehicle, vessel,
or aircraft. A"cargo shipment" includescargo transported onarailroad car, bus, steamboat,
vessel, or airplane.
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11. Gross Receipts Enhancement under Subsection (b)(14)(A).—

(A)

(B)

In General.—For purposes of subsection (b)(14)(A), the defendant shall be considered
to have derived more than $1,000,000 in gross receipts if the gross receipts to the
defendant individually, rather than to all participants, exceeded $1,000,000.

Definition.—"Gross receipts fromthe offense” includes all property, real or personal,
tangible or intangible, which is obtained directly or indirectly as a result of such
offense. See 18 U.S.C. § 982(a)(4).

12. Application of Subsection (b)(14)(B).—

(A)

(B)

Application of Subsection (b)(14)(B)(i).—The following is a non-exhaustive list of

factorsthat the court shall consider in determining whether, as a result of the offense,
the safety and soundness of a financial institution was substantially jeopar dized:

(i)
(i)
(i)

(iv)

The financial institution became insolvent.
Thefinancial institution substantially reduced benefitsto pensionersor insureds.

The financial institution was unable on demand to refund fully any deposit,
payment, or investment.

The financial institution was so depleted of its assets as to be forced to merge
with another institution in order to continue active operations.

Application of Subsection (b)(14)(B)(ii).—

(i)

(ii)

Definition.—or purposes of this subsection, "organization" has the meaning
giventhat termin Application Note 1 of 88A1.1 (Applicability of Chapter Eight).

In General.—Thefollowingisanon-exhaustivelist of factorsthat the court shall

consider in determining whether, as a result of the offense, the solvency or
financial security of an organization that wasa publicly traded company or that
had more than 1,000 employees was substantially endangered:

()] The organization became insolvent or suffered a substantial reduction
in the value of its assets.

(I Theorganization filed for bankruptcy under Chapters7, 11, or 13 of the
Bankruptcy Code (title 11, United States Code).

(111 The organization suffered a substantial reduction in the value of its
equity securities or the value of its employee retirement accounts.

(V)  The organization substantially reduced its workforce.

(V)  Theorganization substantially reduced its employee pension benefits.
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(V1)  Theliquidity of the equity securities of a publicly traded company was
substantially endangered. For example, the company was delisted from
its primary listing exchange, or trading of the company’ s securitieswas
halted for more than one full trading day.

13. Application of Subsection (b)(15).—

(A) Definitions.—For purposes of subsection (b)(15):

"Critical infrastructure" means systems and assets vital to national defense, national
security, economic security, public health or safety, or any combination of those
matters. A critical infrastructure may be publicly or privately owned. Examples of
critical infrastructures include gas and oil production, storage, and delivery systems,
water supply systems, telecommuni cations networks, electrical power delivery systems,
financing and banking systems, emer gency services(including medical, police, fire, and
rescue services), transportation systemsand servi ces (including highways, masstransit,
airlines, and airports), and gover nment oper ationsthat provide essential servicestothe
public.

"Government entity" has the meaning given that termin 18 U.S.C. § 1030(e)(9).

"Personal information" means sensitive or private information (including such
information in the possession of a third party), including (i) medical records; (ii) wills;
(iii) diaries; (iv) private correspondence, including e-mail; (v) financial records; (vi)
photographs of a sensitive or private nature; or (vii) similar information.

(B) Subsection (b)(15)(iii).—f the same conduct that forms the basis for an enhancement
under subsection (b)(15)(iii) istheonly conduct that formsthe basisfor an enhancement
under subsection (b)(14)(B), do not apply the enhancement under subsection (b)(14)(B).

14. Application of Subsection (b)(16).—

(A) Definitions.—For purposes of this subsection:
"Commoditieslaw" means (i) the Commodities ExchangeAct (7 U.S.C. 81 et seg.); and
(i) includes the rules, regulations, and orders issued by the Commodities Futures
Trading Commission.

"Commodity pool operator" has the meaning given that termin section 1a(4) of the
Commodities Exchange Act (7 U.S.C. § 1a(4)).

"Commodity trading advisor" has the meaning given that termin section 1a(5) of the
Commodities Exchange Act (7 U.S.C. § 1a(5)).

"Futures commission merchant" has the meaning given that termin section 1a(20) of
the Commodities Exchange Act (7 U.S.C. § 1a(20)).

"Introducing broker" has the meaning given that term in section 1a(23) of the
Commodities Exchange Act (7 U.S.C. § 1a(23)).
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15.

"Investment adviser" has the meaning given that termin section 202 of the Investment
Advisers Act of 1940 (15 U.S.C. § 80b-2(a)(11)).

"Person associated with a broker or dealer" hasthe meaning given that termin section
3(a)(48) of the Securities Exchange Act of 1934 (15 U.S.C. § 78c(a)(18)).

"Person associated with an investment adviser" has the meaning given that termin
section 202 of the Investment Advisers Act of 1940 (15 U.S.C. § 80b-2(a)(17)).

"Registered broker or dealer" hasthe meaning given that termin section 3(a)(48) of the
Securities Exchange Act of 1934 (15 U.S.C. § 78c(a)(49)).

"Securitieslaw” (i) means 18 U.S.C. §8 1348, 1350, and the provisions of law referred
to in section 3(a)(47) of the Securities Exchange Act of 1934 (15 U.S.C. § 78c(a)(47));
and (ii) includes the rules, regulations, and orders issued by the Securities and
Exchange Commission pursuant to the provisions of law referred to in such section.

(B) InGeneral.—A conviction under a securitieslaw or commoditieslawisnot requiredin
order for subsection (b)(16) to apply. This subsection would apply in the case of a
defendant convicted under a general fraud statute if the defendant’ s conduct violated
a securities law or commodities law. For example, this subsection would apply if an
officer of a publicly traded company violated regulations issued by the Securities and
Exchange Commission by fraudulently influencing an independent audit of the
company’ sfinancial statementsfor the pur poses of rendering such financial statements
materially misleading, even if the officer is convicted only of wire fraud.

(C) Nonapplicability of 83B1.3 (Abuse of Position of Trust or Use of Special Skill).—f
subsection (b)(16) applies, do not apply §3B1.3.

Cross Referencein Subsection (¢)(3).—Subsection (¢)(3) providesa crossreferenceto another
guideline in Chapter Two (Offense Conduct) in cases in which the defendant is convicted of
ageneral fraud statute, and the count of convi ction establishes an offenseinvol ving fraudul ent
conduct that is more aptly covered by another guideline. Sometimes, offenses involving
fraudulent statements are prosecuted under 18 U.SC. 8§ 1001, or a similarly general statute,
although the offense involves fraudulent conduct that is also covered by a more specific
statute. Examples include false entries regarding currency transactions, for which §2S1.3
(Structuring Transactions to Evade Reporting Requirements) likely would be more apt, and
fal se statementsto a customs officer, for which 82T3.1 (Evading Import Dutiesor Restrictions
(Smuggling); Receiving or Trafficking in Smuggled Property) likely would be more apt. In
certain other cases, themail or wirefraud statutes, or other relatively broad statutes, areused
primarily as jurisdictional bases for the prosecution of other offenses. For example, a state
employeewho improperly influenced the award of a contract and used the mailsto commit the
offense may be prosecuted under 18 U.S.C. § 1341 for fraud involving the deprivation of the
intangible right of honest services. Quch a case would be more aptly sentenced pursuant to
§2C1.1 (Offering, Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of Official
Right; Fraud involving the Deprivation of the Intangible Right to Honest Services of Public
Officials; Conspiracy to Defraud by Interference with Governmental Functions).
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16.

17.

18.

19.

Continuing Financial CrimesEnter prise—f thedefendant isconvicted under 18 U.S.C. §225
(relating to a continuing financial crimesenterprise), the offenselevel isthat applicabletothe
underlying series of offenses comprising the " continuing financial crimes enterprise”.

Partially Completed Offenses—I n the case of a partially completed offense (e.g., an offense
involving a completed theft or fraud that is part of a larger, attempted theft or fraud), the
offense level is to be determined in accordance with the provisions of §2X1.1 (Attempt,
Solicitation, or Conspiracy) whether the convictionisfor the substantive offense, theinchoate
offense (attempt, solicitation, or conspiracy), or both. See Application Note 4 of the
Commentary to §2X1.1.

Multiple-Count Indictments—Some fraudulent schemes may result in multiple-count
indictments, depending onthetechnical elementsof the offense. The cumulativelossproduced
by a common scheme or course of conduct should be used in determining the offense level,
regardless of the number of counts of conviction. See Chapter Three, Part D (Multiple
Counts).

Departure Considerations.—

(A) Upward Departure Considerations.—There may be cases in which the offense level
determined under thisguideline substantially under statesthe seriousness of the offense.
In such cases, an upward departure may be warranted. The following is a non-
exhaustivelist of factorsthat the court may consider in deter mining whether an upward
departureis warranted:

() A primary objective of the offense was an aggravating, non-monetary objective.
For example, a primary objective of the offense was to inflict emotional harm.

(i)  Theoffense caused or risked substantial non-monetary harm. For example, the
offense caused physical harm, psychological harm, or severe emotional trauma,
or resulted in asubstantial invasion of a privacy interest (through, for example,
the theft of personal information such as medical, educational, or financial
records). An upward departure would be warranted, for example, in an 18
U.S.C. 8§ 1030 offense involving damage to a protected computer, if, asa result
of that offense, death resulted. An upward departure also would be warranted,
for example, in a case involving animal enterprise terrorism under 18 U.S.C.
8§ 43, if, in the course of the offense, serious bodily injury or death resulted, or
substantial scientific research or information were destroyed.

(iii)  The offense involved a substantial amount of interest of any kind, finance
charges, late fees, penalties, amounts based on an agreed-upon return or rate
of return, or other similar costs, not included in the determination of loss for
purposes of subsection (b)(1).

(iv)  The offense created a risk of substantial 10ss beyond the loss determined for
purposes of subsection (b)(1).
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(B)

(©)

(D)

(V) In a case involving stolen information froma " protected computer", as defined
in18 U.S.C. 8 1030(e)(2), the defendant sought the stoleninformationto further
a broader criminal purpose.

(vi) In a case involving access devices or unlawfully produced or unlawfully
obtained means of identification:

()] The offense caused substantial harmto the victim' s reputation or credit
record, or the victim suffered a substantial inconvenience related to
repairing the victim's reputation or a damaged credit record.

(1) Anindividual whose meansof identificati on the defendant used to obtain
unlawful means of identification iserroneously arrested or denied ajob
because an arrest record has been made in that individual’ s name.

(1) The defendant produced or obtained numerous means of identification
with respect to oneindividual and essentially assumed that individual’ s
identity.

Upward Departure for Debilitating Impact on a Critical Infrastructure.—An upward
departurewould be warranted in a case in which subsection (b)(15)(iii) appliesand the
disruption to the critical infrastructure(s) is so substantial as to have a debilitating
impact on national security, national economic security, national public health or
safety, or any combination of those matters.

Downward Departure Consider ation.—There may be cases in which the offense level
determined under this guideline substantially over states the seriousness of the offense.
In such cases, a downward departure may be warranted.

Downward Departure for Major Disaster or Emergency Victims.—f (i) the minimum
offense level of level 12 in subsection (b)(11) applies; (ii) the defendant sustained
damage, loss, hardship, or suffering caused by a major disaster or an emergency as
thosetermsaredefinedin42U.S.C. §5122; and (iii) the benefitsreceivedillegally were
only an extension or overpayment of benefits received legitimately, a downward
departure may be warranted.

Background: This guideline covers offenses involving theft, stolen property, property damage or
destruction, fraud, forgery, and counterfeiting (other than offenses involving altered or counterfeit
bearer obligations of the United States).

Because federal fraud statutes often are broadly written, a single pattern of offense conduct
usually can be prosecuted under several code sections, asa result of which the offense of conviction
may be somewhat arbitrary. Furthermore, most fraud statutes cover a broad range of conduct with
extreme variation in severity. The specific offense characteristics and cross references contained
in this guideline are designed with these considerations in mind.

The Commission has determined that, ordinarily, the sentences of defendants convicted of
federal offenses should reflect the nature and magnitude of the loss caused or intended by their
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crimes. Accordingly, along with other relevant factors under the guidelines, loss serves as a
measur e of the seriousness of the offense and the defendant’ srelative cul pability and isa principal
factor in determining the offense level under this guideline.

Theft from the person of another, such as pickpocketing or non-forcible purse-snatching,
receives an enhanced sentence because of theincreased risk of physical injury. Thisguideline does
not include an enhancement for thefts from the person by means of force or fear; such crimes are
robberies and are covered under §2B3.1 (Robbery).

A minimum offense level of level 14 is provided for offenses involving an organized scheme
to steal vehicles or vehicle parts. Typically, the scope of such activity is substantial, but the value
of the property may be particularly difficult to ascertain in individual cases because the stolen
property israpidly resold or otherwise disposed of in the course of the offense. Therefore, the
specific offense characteristic of "organized scheme" is used as an alternative to "loss" in setting
a minimum offense level.

Use of false pretenses involving charitable causes and government agencies enhances the
sentences of defendants who take advantage of victims' trust in government or law enforcement
agencies or the generosity and charitable motives of victims. Taking advantage of a victim's self-
interest does not mitigate the seriousness of fraudulent conduct; rather, defendants who exploit
victims' charitableimpulsesor trustin government createparticular social harm. Inasimilar vein,
a defendant who has been subject to civil or administrative proceedings for the same or similar
fraudulent conduct demonstrates aggravated criminal intent and is deserving of additional
punishment for not conforming with therequirementsof judicial processor ordersissued by federal,
state, or local administrative agencies.

Offensesthat involvethe use of financial transactionsor financial accountsoutsidethe United
Satesin an effort to conceal illicit profitsand criminal conduct involve a particularly high level of
sophisticationand complexity. These offensesaredifficult to detect and requirecostlyinvestigations
and prosecutions. Diplomatic processesoften must beused to secur etestimony and evi dence beyond
the jurisdiction of United States courts. Consequently, a minimum offense level of level 12 is
provided for these offenses.

Subsection (b)(6) implements the instruction to the Commission in section 2 of Public Law
105-101.

Subsection (b)(8)(D) implements, in a broader form, the directive in section 3 of the College
Scholarship Fraud Prevention Act of 2000, Public Law 106—420.

Subsection (b)(9) implements, in a broader form, theinstruction to the Commission in section
6(c)(2) of Public Law 105-184.

Subsections (b)(10)(A)(i) and (B)(i) implement the instruction to the Commission in section 4
of the Wireless Telephone Protection Act, Public Law 105-172.

Subsection (b)(10)(C) implements the directive to the Commission in section 4 of the | dentity
Theft and Assumption Deterrence Act of 1998, Public Law 105-318. This subsection focuses
principally on an aggravated form of identity theft known as "affirmative identity theft" or
"breeding", in which a defendant uses another individual’ s name, social security number, or some

—99—



82B1.1 GUIDELINES MANUAL November 1, 2008

other form of identification (the "means of identification") to "breed” (i.e., produce or obtain) new
or additional forms of identification. Because 18 U.S.C. § 1028(d) broadly defines "means of
identification™, the new or additional forms of identification can include items such asa driver’s
license, acredit card, or abankloan. Thissubsection providesa minimum offenselevel of level 12,
in part because of the seriousness of the offense. The minimum offense level accounts for the fact
that the means of identification that were "bred" (i.e., produced or obtained) often are within the
defendant’ s exclusive control, making it difficult for theindividual victimto detect that thevictim's
identity hasbeen "stolen." Generally, the victim does not become awar e of the offense until certain
harms have already occurred (e.g., a damaged credit rating or an inability to obtain aloan). The
minimum offense level also accounts for the non-monetary harm associated with these types of
offenses, much of which may be difficult or impossible to quantify (e.g., harmto the individual’s
reputation or credit rating, inconvenience, and other difficulties resulting from the offense). The
legidlative history of the Identity Theft and Assumption Deterrence Act of 1998 indicates that
Congress was especially concerned with providing increased punishment for this type of harm.

Subsection (b)(11) implements the directive in section 5 of Public Law 110-179.

Subsection (b)(13)(B) implements, in a broader form, the instruction to the Commission in
section 110512 of Public Law 103—-322.

Subsection (b)(14)(A) implements, in a broader form, the instruction to the Commission in
section 2507 of Public Law 101-647.

Subsection (b)(14)(B)(i) implements, in a broader form, the instruction to the Commissionin
section 961(m) of Public Law 101-73.

Subsection (b)(15) implements the directive in section 225(b) of Public Law 107-296. The
minimum offense level of level 24 provided in subsection (b)(15)(B) for an offense that resulted in
asubstantial disruption of a critical infrastructurereflectsthe seriousimpact such an offense could
have on national security, national economic security, national public health or safety, or a
combination of any of these matters.

Historical Note: Effective November 1, 1987. Amended effective June 15, 1988 (see Appendix C, amendment 7); November 1, 1989
(see Appendix C, amendments99-101 and 303); November 1, 1990 (see Appendix C, amendments312, 317, and 361); November 1, 1991
(see Appendix C, amendments 364 and 393); November 1, 1993 (see Appendix C, amendments 481 and 482); November 1, 1995 (see
Appendix C, amendment 512); November 1, 1997 (see Appendix C, amendment 551); November 1, 1998 (see Appendix C, amendment
576); November 1, 2000 (see Appendix C, amendment 596); November 1, 2001 (see Appendix C, amendment 617); November 1, 2002
(see Appendix C, amendments 637, 638, and 646); January 25, 2003 (see Appendix C, amendment 647); November 1, 2003 (see
Appendix C, amendments 653, 654, 655, and 661); November 1, 2004 (see Appendix C, amendments 665, 666, and 674); November 1,
2005 (see Appendix C, amendment 679); November 1, 2006 (see Appendix C, amendments 685 and 696); November 1, 2007 (see
Appendix C, amendments 699, 700, and 702); February 6, 2008 (see Appendix C, amendment 714); November 1, 2008 (see Appendix
C, amendments 719 and 725).

§2B1.2. [Deleted]

Historical Note: Section 2B1.2 (Receiving, Transporting, Transferring, Transmitting, or Possessing Stolen Property), effective
November 1, 1987, amended effective January 15, 1988 (see Appendix C, amendment 8), June 15, 1988 (see Appendix C, amendment 9),
November 1, 1989 (see Appendix C, amendments 102-104), and November 1, 1990 (see Appendix C, amendments 312 and 361), was
deleted by consolidation with §2B1.1 effective November 1, 1993 (see Appendix C, amendment 481).
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§2B1.3. [Deleted]

Historical Note: Section 2B1.3 (Property Damage or Destruction), effective November 1, 1987, amended effective June 15, 1988 (see
Appendix C, amendment 10), November 1, 1990 (see Appendix C, amendments 312 and 313), November 1, 1997 (see Appendix C,
amendment 551), November 1, 1998 (see Appendix C, amendment 576), was del eted by consolidation with §2B1.1 effective November 1,
2001 (see Appendix C, amendment 617).

82B1.4. Insider Trading

€)] Base Offense Level: 8
(b Specific Offense Characteristic
Q) If the gain resulting from the offense exceeded $5,000, increase by the

number of levelsfrom thetablein §2B1.1 (Theft, Property Destruction,
and Fraud) corresponding to that amount.

Commentary

Satutory Provisions: 15 U.SC. § 78] and 17 C.F.R § 240.10b-5. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Note:

1.  Application of Subsection of §3B1.3.—Section 3B1.3 (Abuse of Position of Trust or Use of
Soecial ill) should beapplied onlyif the defendant occupied and abused a position of special
trust. Examples might include a corporate president or an attorney who misused information
regarding a planned but unannounced takeover attempt. It typically would not apply to an
ordinary "tippee".

Background: Thisguideline appliesto certain violations of Rule 10b-5 that are commonly referred
toas"insider trading”. Insider tradingistreated essentially asa sophisticated fraud. Because the
victimsand their losses are difficult if not impossible to identify, the gain, i.e,, thetotal increasein
valuerealized through trading in securities by the defendant and per sons acting in concert with the
defendant or to whomthe defendant provided insideinformation, is employedinstead of thevictims’
losses.

Certain other offenses, e.g., 7 U.SC. § 13(e), that involve misuse of inside information for
personal gain also appropriately may be covered by this guideline.

Historical Note: Effective November 1, 2001 (see Appendix C, amendment 617).

82B1.5. Theft of, Damage to, or Destruction of, Cultural Heritage Resour ces; Unlawful
Sale, Purchase, Exchange, Transportation, or Receipt of Cultural Heritage
Resour ces

€)] Base Offense Level: 8
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(b)

(©)

Specific Offense Characteristics

(1)

)

3

(4)

©)

(6)

If thevalueof the cultural heritage resource (A) exceeded $2,000 but did
not exceed $5,000, increase by 1 level; or (B) exceeded $5,000, increase
by the number of levels from the table in §2B1.1 (Theft, Property
Destruction, and Fraud) corresponding to that amount.

If the offenseinvolved a cultural heritage resource from, or that, prior to
the offense, wason, in, or in the custody of (A) the national park system;
(B) aNational Historic Landmark; (C) anational monument or national
memorial; (D) anational marine sanctuary; (E) a national cemetery or
veterans' memorial; (F) a museum; or (G) the World Heritage List,
increase by 2 levels.

If the offense involved a cultural heritage resource constituting (A)
human remains; (B) a funerary object; (C) cultural patrimony; (D) a
sacred object; (E) cultural property; (F) designated archaeological or
ethnological material; or (G) a pre-Columbian monumental or
architectural sculpture or mural, increase by 2 levels.

If the offense was committed for pecuniary gain or otherwise involved
acommercia purpose, increase by 2 levels.

If the defendant engaged in a pattern of misconduct involving cultural
heritage resources, increase by 2 levels.

If adangerousweapon was brandished or itsusewasthreatened, increase
by 2 levels. If the resulting offense level islessthan level 14, increase
to level 14.

Cross Reference

(1)

If the offense involved arson, or property damage by the use of any
explosive, explosive material, or destructive device, apply 82K1.4
(Arson; Property Damage by Use of Explosives), if the resulting offense
level is greater than that determined above.

Commentary

Satutory Provisions: 16 U.S.C. 88 470ee, 668(a), 707(b); 18 U.S.C. 88 541-546, 554, 641, 661-662,

666, 668, 1152-1153, 1163, 1168, 1170, 1361, 1369, 2232, 2314-2315.

Application Notes:

1. "Cultural Heritage Resource" Defined.—For purposes of this guideline, "cultural heritage

resource" means any of the following:
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(A)

(B)
(©)

(D)

(E)

(F)
(G)

A historic property, as defined in 16 U.S.C. § 470w(5) (see also section 16(1) of 36
C.F.R. pt. 800).

A historic resource, as defined in 16 U.S.C. § 470w(5).

An archaeological resource, as defined in 16 U.S.C. § 470bb(1) (see also section 3(a)
of 43 C.F.R. pt. 7; 36 C.F.R. pt. 296; 32 C.F.R. pt. 299; 18 C.F.R. pt. 1312).

Acultural item, asdefined in section 2(3) of the Native American Graves Protection and
Repatriation Act, 25 U.SC. § 3001(3) (see also 43 C.F.R. § 10.2(d)).

A commemorative work. "Commemorative work" (A) has the meaning given that term
in section 2(c) of Public Law 99-652 (40 U.S.C. § 1002(c)); and (B) includes any
national monument or national memorial.

An object of cultural heritage, asdefined in 18 U.S.C. § 668(a)(2).

Designated ethnological material, as described in 19 U.S.C. 88 2601(2)(ii), 2601(7),
and 2604.

Value of the Cultural Heritage Resource Under Subsection (b)(1).—This application note

applies to the determination of the value of the cultural heritage resource under subsection

(b)(2).

(A)

(B)

(©)

General Rule—or purposes of subsection (b)(1), the value of the cultural heritage
resource shall include, asapplicableto the particular resourceinvolved, the following:

() The archaeological value. (Archaeological value shall be included in the case
of any cultural heritage resource that is an archaeological resource.)

(i)  Thecommercial value.
(iii)  Thecost of restoration and repair.
Estimation of Value—For purposes of subsection (b)(1), the court need only make a

reasonabl e estimate of the value of the cultural heritage resource based on available
information.

Definitions.—or purposes of this application note:

() "Archaeological value" of a cultural heritage resource means the cost of the
retrieval of the scientific information which would have been abtainable prior
to the offense, including the cost of preparing a research design, conducting
field work, conducting laboratory analysis, and preparing reports, aswould be
necessary to realize the information potential. (See 43 C.F.R. § 7.14(a); 36
C.F.R 8296.14(a); 32 C.F.R. § 229.14(a); 18 C.F.R. § 1312.14(a).)
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(D)

(i)  "Commercial value" of a cultural heritageresource meansthefair market value
of the cultural heritage resource at the time of the offense. (See 43 C.F.R
§ 7.14(b); 36 C.F.R. 8§ 296.14(b); 32 C.F.R. § 229.14(b); 18 C.F.R
§ 1312.14(b).)

(iii) "Cost of restoration and repair" includes all actual and projected costs of
curation, disposition, and appropriatereburial of, and consultationwith respect
to, the cultural heritage resource; and any other actual and projected costs to
completerestoration and repair of the cultural heritage resource, including (1)
its reconstruction and stabilization; (I1) reconstruction and stabilization of
ground contour and surface; (111) research necessary to conduct reconstruction
and stabilization; (1V) the construction of physical barriersand other protective
devices; (V) examination and analysis of the cultural heritage resource as part
of efforts to salvage remaining information about the resource; and (VI)
preparation of reports. (See 43 C.F.R. § 7.14(c); 36 C.F.R. § 296.14(c); 32
C.F.R 8229.14(c); 18 C.F.R. § 1312.14(c).)

Determination of Value in Cases Involving a Variety of Cultural Heritage
Resources.—Inacaseinvolvingavariety of cultural heritageresources, thevalueof the
cultural heritageresourcesisthesumof all cal culationsmadefor thoseresourcesunder
this application note.

3. Enhancement in Subsection (b)(2).—For purposes of subsection (b)(2):

(A)

(B)

(©)

(D)

(E)

(F)
(G)

"Museum” has the meaning given that termin 18 U.S.C. § 668(a)(1) except that the
museum may be situated outside the United Sates.

"National cemetery" and "veterans' memorial" have the meaning given thosetermsin
Application Note 1 of the Commentary to §2B1.1 (Theft, Property Destruction, and
Fraud).

"National Historic Landmark" means a property designated as such pursuant to 16
U.SC. §470a(a)(1)(B).

"National marine sanctuary" meansa national marine sanctuary designated as such by
the Secretary of Commerce pursuant to 16 U.S.C. § 1433.

"National monument or national memorial" means any national monument or national
memorial established as such by Act of Congress or by proclamation pursuant to the
Antiquities Act of 1906 (16 U.S.C. § 431).

"National park system" has the meaning given that termin 16 U.S.C. § 1c(a).
"WorldHeritageList" meansthe World Heritage List maintained by theWorld Heritage
Committee of the United Nations Educational, Scientific, and Cultural Organizationin

accordance with the Convention Concerning the Protection of the World Cultural and
Natural Heritage.
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4.  Enhancement in Subsection (b)(3).—For purposes of subsection (b)(3):

(A)

(B)
(©)

(D)

(E)

(F)

(©)

"Cultural patrimony" has the meaning given that termin 25 U.S.C. § 3001(3)(D) (see
also 43 C.F.R. 10.2(d)(4)).

"Cultural property”" has the meaning given that termin 19 U.S.C. § 2601(6).

"Designated archaeological or ethnological material" means archaeological or
ethnological material describedin 19 U.SC. § 2601(7) (see also 19 U.S.C. 88 2601(2)
and 2604).

"Funerary object" means an object that, as a part of the death rite or ceremony of a
culture, was placed intentionally, at the time of death or later, with or near human
remains.

"Human remains' (i) meansthe physical remains of the body of a human; and (ii) does
not include remainsthat reasonably may be deter mined to have been freely disposed of
or naturally shed by the human from whose body the remains were obtained, such as
hair made into ropes or nets.

"Pre-Columbian monumental or architectural sculpture or mural” has the meaning
given that termin 19 U.S.C. § 2095(3).

"Sacred object” hasthe meaning given that termin 25 U.S.C. § 3001(3)(C) (seealso 43
C.F.R. §10.2(d)(3)).

5.  Pecuniary Gain and Commercial Purpose Enhancement Under Subsection (b)(4).—

(A)

(B)

"For Pecuniary Gain".—For purposesof subsection (b)(4), "for pecuniary gain" means
for receipt of, or in anticipation of receipt of, anything of value, whether monetary or
in goods or services. Therefore, offenses committed for pecuniary gain include both
monetary and barter transactions, as well as activities designed to increase gross
revenue.

Commercial Purpose.—Theacquisition of cultural heritageresourcesfor displaytothe
public, whether for afee or donation and whether by an individual or an organization,
including a governmental entity, a private non-profit organization, or a private for-
profit organization, shall be consideredtoinvolvea"commercial purpose" for purposes
of subsection (b)(4).

6. Pattern of Misconduct Enhancement Under Subsection (b)(5).—

(A)

Definition.—For purposes of subsection (b)(5), "pattern of misconduct involving
cultural heritage resources' meanstwo or more separate instances of offense conduct
involving a cultural heritage resourcethat did not occur during the cour se of the offense
(i.e., that did not occur during the course of the instant offense of conviction and all
relevant conduct under 81B1.3 (Relevant Conduct)). Offense conduct involving a
cultural heritage resource may be considered for purposes of subsection (b)(5)
regardless of whether the defendant was convicted of that conduct.
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(B) Computation of Criminal History Points—A conviction taken into account under
subsection (b)(5) isnot excluded fromconsider ation of whether that conviction receives
criminal history points pursuant to Chapter Four, Part A (Criminal History).

7.  Dangerous Weapons Enhancement Under Subsection (b)(6).—For purposes of subsection
(b)(6), "brandished" and "dangerous weapon" have the meaning given those terms in
Application Note 1 of the Commentary to 81B1.1 (Application Instructions).

8.  Multiple Counts.—For purposes of Chapter Three, Part D (Multiple Counts), multiple counts
involving cultural heritage offenses covered by this guideline are grouped together under
subsection (d) of 83D1.2 (Groups of Closely Related Counts). Multiple counts involving
cultural heritage offenses covered by this guideline and offenses covered by other guidelines
are not to be grouped under §3D1.2(d).

9. Upward Departure Provision.—There may be cases in which the offense level determined
under this guideline substantially understates the seriousness of the offense. 1n such cases,
an upward departure may be warranted. For example, an upward departure may be
warranted if (A) in addition to cultural heritage resources, the offense involved theft of,
damageto, or destruction of, itemsthat arenot cultural heritage resources (such asan offense
involving thetheft froma national cemetery of lawnmowersand other administrative property
in addition to historic gravemarkersor other cultural heritage resources); or (B) the offense
involved a cultural heritage resour ce that has profound significanceto cultural identity (e.g.,
the Satue of Liberty or the Liberty Bell).

Historical Note: Effective November 1, 2002 (see Appendix C, amendment 638). Amended effective November 1, 2006 (see Appendix
C, amendment 685); November 1, 2007 (see Appendix C, amendment 700).

§2B1.6. Aqggravated Identity Theft

@ If the defendant was convicted of violating 18 U.S.C. § 1028A, the guideline
sentence is the term of imprisonment required by statute. Chapters Three
(Adjustments) and Four (Criminal History and Criminal Livelihood) shall not
apply to that count of conviction.

Commentary

Satutory Provision: 18 U.SC. § 1028A. For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Notes:

1. Imposition of Sentence—

(A) In General.—Section 1028A of title 18, United State Code, provides a mandatory term
of imprisonment. Accordingly, the guideline sentence for a defendant convicted under
18 U.SC. 8§ 1028A is the term required by that statute. Except as provided in
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subdivision (B), 18 U.S.C. § 1028A al so requiresatermof imprisonment imposed under
this section to run consecutively to any other term of imprisonment.

(B) Multiple Convictions Under Section 1028A.—Section 1028A(b)(4) of title 18, United
Sate Code, providesthat in the case of multiple convictionsunder 18 U.S.C. § 1028A,
the terms of imprisonment imposed on such counts may, in the discretion of the court,
run concurrently, in whole or in part, with each other. Seethe Commentary to 85G1.2
(Sentencing on Multiple Counts of Conviction) for guidance regarding imposition of
sentence on multiple counts of 18 U.S.C. § 1028A.

2. Inapplicability of Chapter Two Enhancement.—f a sentence under this guideline isimposed
in conjunction with a sentence for an underlying offense, do not apply any specific offense
characteristic for the transfer, possession, or use of a means of identification when
determining the sentencefor theunderlying offense. A sentenceunder thisguideline accounts
for this factor for the underlying offense of conviction, including any such enhancement that
would apply based on conduct for which the defendant is accountable under §1B1.3 (Relevant
Conduct). "Means of identification" has the meaning given that term in 18 U.SC.
§ 1028(d)(7).

3. Inapplicability of Chapters Threeand Four.—Do not apply Chapters Three (Adjustments) and
Four (Criminal History and Criminal Livelihood) to any offense sentenced under this
guideline. Such offenses are excluded from application of those chapters because the
guideline sentence for each offense is determined only by the relevant statute. See 883D1.1
(Procedure for Determining Offense Level on Multiple Counts) and 5G1.2.

Historical Note: Effective November 1, 2005 (see Appendix C, amendment 677).

2. BURGLARY AND TRESPASS

82B2.1. Burglary of a Residence or a Structure Other than a Residence

@ Base Offense Level:

D 17, if aresidence; or

2 12, if astructure other than aresidence.
(b) Specific Offense Characteristics

(D] If the offenseinvol ved morethan minimal planning, increase by 2 levels.
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2 If the loss exceeded $2,500, increase the offense level asfollows:

Loss (Apply the Greatest) Increasein Level
(A) $2,500 or less no increase
(B) More than $2,500 add 1
(C)  Morethan $10,000 add 2
(D) More than $50,000 add 3
(E)  Morethan $250,000 add 4
P More than $800,000 add 5
(G)  Morethan $1,500,000 add 6
(H)  Morethan $2,500,000 add 7
0 More than $5,000,000 add 8.

(©)] If afirearm, destructive device, or controlled substance was taken, or if
the taking of such item was an object of the offense, increase by 1 level.

(@) If adangerous weapon (including afirearm) was possessed, increase by
2 levels.

Commentary

Satutory Provisions: 18 U.S.C. 88 1153, 2113(a), 2115, 2117, 2118(b). For additional statutory

provision(s), see Appendix A (Statutory Index).

Application Notes:

1.

2.

"Firearm," "destructive device," and "dangerous weapon" are defined in the Commentary to
§1B1.1 (Application Instructions).

"Loss" means the value of the property taken, damaged, or destroyed.

Subsection (b)(4) does not apply to possession of a dangerous weapon (including a firearm)
that was stolen during the course of the offense.

Morethan Minimal Planning.—"'More than minimal planning" means more planningthanis
typical for commission of the offense in a simple form. "More than minimal planning" also
existsif significant affirmative steps were taken to conceal the offense, other than conduct to
which 83C1.1 (Obstructing or Impeding the Administration of Justice) applies. "More than
minimal planning" shall be considered to be present in any case involving repeated acts over
a period of time, unlessit is clear that each instance was purely opportune. For example,
checking the area to make sure no witnesses were present would not alone constitute more
than minimal planning. By contrast, obtaining building plansto plot a particular course of
entry, or disabling an alarm system, would constitute more than minimal planning.

Background: The base offense level for residential burglary is higher than for other forms of
burglary because of the increased risk of physical and psychological injury. Weapon possession,
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but not use, is a specific offense characteristic because use of a weapon (including to threaten)
ordinarily would make the offense robbery. Weapon use would be a ground for upward departure.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 11); June 15, 1988
(see Appendix C, amendment 12); November 1, 1989 (see Appendix C, amendments 105 and 106); November 1, 1990 (see Appendix
C, amendments 315 and 361); November 1, 1993 (see Appendix C, amendment 481); November 1, 2001 (see Appendix C, amendment
617).

§2B2.2. [Deleted]

Historical Note: Section 2B2.2 (Burglary of Other Structures), effective November 1, 1987, amended effective June 15, 1988 (see
Appendix C, amendment 13), November 1, 1989 (see Appendix C, amendment 107), and November 1, 1990 (see Appendix C,
amendments 315 and 361), was deleted by consolidation with §2B2.1 effective November 1, 1993 (see Appendix C, amendment 481).

82B2.3. Trespass

@ Base Offense Level: 4
(b) Specific Offense Characteristics

D If the trespass occurred (A) at a secure government facility; (B) at a
nuclear energy facility; (C) on avessel or aircraft of the United States;
(D) in asecure area of an airport or a seaport; (E) at aresidence; (F) at
Arlington National Cemetery or a cemetery under the control of the
National Cemetery Administration; or (G) onacomputer system used (i)
to maintain or operate a critical infrastructure;, or (ii) by or for a
government entity infurtherance of theadministration of justice, national
defense, or national security, increase by 2 levels.

2 If adangerous weapon (including afirearm) was possessed, increase by
2 levels.

(©)) If (A) the offenseinvolved invasion of aprotected computer; and (B) the
loss resulting from the invasion (i) exceeded $2,000 but did not exceed
$5,000, increase by 1 level; or (ii) exceeded $5,000, increase by the
number of levelsfrom thetablein §2B1.1 (Theft, Property Destruction,
and Fraud) corresponding to that amount.

(© Cross Reference
(D) If the offense was committed with theintent to commit afelony offense,
apply §2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to that

felony offense, if the resulting offense level is greater than that
determined above.
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Commentary

Satutory Provisions: 18 U.S.C. 88 1030(a)(3), 1036, 2199; 38 U.S.C. § 2413; 42 U.S.C. § 7270b.
For additional statutory provision(s), see Appendix A (Satutory Index).

Application Notes:

1.  Déefinitions—or purposes of this guideline:
"Airport" has the meaning given that termin section 47102 of title 49, United States Code.

"Critical infrastructure" meanssystemsand assetsvital to national defense, national security,
economic security, public health or safety, or any combination of those matters. A critical
infrastructuremay bepubliclyor privately owned. Examplesof critical infrastructuresinclude
gas and oil production, storage, and delivery systems, water supply systems,
telecommunications networks, electrical power delivery systems, financing and banking
systems, emergency services (including medical, police, fire, and rescue services),
transportation systemsand services (including highways, masstransit, airlines, and airports),
and government operations that provide essential servicesto the public.

"Felony offense" means any offense (federal, state, or local) punishable by imprisonment for
atermexceeding oneyear, whether or not a criminal charge was brought or a conviction was
obtained.

"Firearm" and "dangerous weapon" are defined in the Commentary to §1B1.1 (Application
Instructions).

"Government entity" has the meaning given that termin 18 U.S.C. § 1030(€)(9).
"Protected computer” means a computer described in 18 U.S.C. § 1030(€)(2)(A) or (B).
"Seaport" has the meaning given that termin 18 U.S.C. § 26.

2. Valuation of lossisdiscussed inthe Commentary to §2B1.1 (Theft, Property Destruction, and
Fraud).

Background: Most trespasses punishable under federal law involve federal landsor property. The
trespass section provides an enhancement for offenses involving trespass on secure government
installations (such as nuclear facilities) and other locations (such as airports and seaports) to
protect a significant federal interest. Additionally, an enhancement is provided for trespass at a
residence.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 108 and 109);
November 1, 1997 (see Appendix C, amendment 551); November 1, 2001 (see Appendix C, amendment 617); November 1, 2002 (see
Appendix C, amendment 637); November 1, 2003 (see Appendix C, amendment 654); November 1, 2007 (see Appendix C, amendments
699 and 703).
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3. ROBBERY, EXTORTION, AND BLACKMAIL

§2B3.1. Robbery

(@
(b)

Base Offense Level: 20

Specific Offense Characteristics

(1)

)

©)

(4)

()
(6)

If the property of afinancial institution or post office wastaken, or if the
taking of such property was an object of the offense, increaseby 2 levels.

(A) If afirearmwas discharged, increase by 7 levels; (B) if afirearm was
otherwise used, increase by 6 levels; (C) if afirearm was brandished or
possessed, increase by 5 levels; (D) if adangerousweaponwasotherwise
used, increase by 4 levels; (E) if a dangerous weapon was brandished or
possessed, increase by 3 levels; or (F) if athreat of death was made,
increase by 2 levels.

If any victim sustained bodily injury, increasethe of fenselevel according
to the seriousness of theinjury:

Degree of Bodily Injury Increasein Level
(A) Bodily Injury add 2
(B) Serious Bodily Injury add 4

© Permanent or Life-Threatening Bodily Injury add 6

(D) If the degree of injury is between that specified in subdivisions
(A) and (B), add 3 levels; or

(E) If the degree of injury is between that specified in subdivisions
(B) and (C), add 5 levels.

Provided, however, that the cumulative adjustments from (2) and (3)
shall not exceed 11 levels.

(A) If any person was abducted to facilitate commission of the offense
or to facilitate escape, increase by 4 levels; or (B) if any person was
physically restrained to facilitate commission of the offense or to
facilitate escape, increase by 2 levels.

If the offense involved carjacking, increase by 2 levels.

If afirearm, destructive device, or controlled substance was taken, or if
the taking of such item was an object of the offense, increase by 1 level.
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@) If the loss exceeded $10,000, increase the offense level asfollows:

Loss (Apply the Greatest) Increasein Level
(A) $10,000 or less no increase
(B) More than $10,000 add 1
© More than $50,000 add 2
(D) More than $250,000 add 3
(E) More than $800,000 add 4
(3] More than $1,500,000 add 5
(G) More than $2,500,000 add 6
(H) More than $5,000,000 add 7.

(© Cross Reference

D If avictimwaskilled under circumstances that would constitute murder
under 18 U.S.C. 8 1111 had such killing taken place within theterritorial
or maritimejurisdiction of the United States, apply 82A 1.1 (First Degree
Murder).

Commentary

Satutory Provisions: 18 U.SC. 88 1951, 2113, 2114, 2118(a), 2119. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1.  "Firearm" "destructive device," "dangerous weapon," "otherwise used," "brandished,"
"bodily injury," "serious bodily injury,” "permanent or life-threatening bodily injury,"
"abducted," and"physicallyrestrained" aredefinedinthe Commentaryto 81B1.1 (Application
Instructions).

"Carjacking" means the taking or attempted taking of a motor vehicle from the person or
presence of another by force and violence or by intimidation.

2. Consistent with Application Note 1(d)(ii) of 81B1.1 (Application Instructions), an object shall
be considered to be a dangerousweapon for purposes of subsection (b)(2)(E) if (A) the object
closely resemblesan instrument capabl e of inflicting death or seriousbodily injury; or (B) the
defendant used the object in a manner that created the impression that the object was an
instrument capable of inflicting death or serious bodily injury (e.g., a defendant wrapped a
hand in a towel during a bank robbery to create the appearance of a gun).

3. "Loss' meansthe value of the property taken, damaged, or destroyed.

4.  The combined adjustments for weapon involvement and injury are limited to a maximum
enhancement of 11 levels.
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5. If the defendant intended to murder the victim, an upward departure may be warranted; see
§2A2.1 (Assault with Intent to Commit Murder; Attempted Murder).

6. "Athreat of death," as used in subsection (b)(2)(F), may be in the form of an oral or written
statement, act, gesture, or combination thereof. Accordingly, the defendant does not have to
stateexpressly hisintent tokill thevictimin order for the enhancement to apply. For example,
an oral or written demand using words such as " Give me the money or | will kill you", "Give
me the money or | will pull the pin on the grenade | have in my pocket", " Give me the money
or | will shoot you", " Give meyour money or else (where the defendant draws hishand across
his throat in a slashing motion)", or " Give me the money or you are dead" would constitute
athreat of death. The court should consider that the intent of this provision isto provide an
increased offenselevel for casesin which the offender(s) engaged in conduct that would instill
in a reasonable person, who is a victim of the offense, a fear of death.

Background: Possession or use of a weapon, physical injury, and unlawful restraint sometimes
occur during a robbery. The guideline provides for a range of enhancements where these factors
are present.

Although in pre-guidelines practice the amount of money taken in robbery cases affected
sentence length, itsimportance was small compared to that of the other harminvolved. Moreover,
because of the relatively high base offense level for robbery, an increase of 1 or 2 levels brings
about a considerableincreasein sentencelength in absoluteterms. Accordingly, the gradationsfor
property loss increase more slowly than for simple property offenses.

Theguideline providesan enhancement for robberieswhereavictimwasforced to accompany
the defendant to another location, or was physically restrained by being tied, bound, or locked up.

Historical Note: EffectiveNovember 1,1987. Amended effective June 15, 1988 (see Appendix C, amendments 14 and 15); November 1,
1989 (see Appendix C, amendments 110 and 111); November 1, 1990 (see Appendix C, amendments 314, 315, and 361); November 1,
1991 (see Appendix C, amendment 365); November 1, 1993 (see Appendix C, amendment 483); November 1, 1997 (see Appendix C,
amendments 545 and 552); November 1, 2000 (see Appendix C, amendment 601); November 1, 2001 (see Appendix C, amendment 617).

82B3.2. Extortion by Forceor Threat of Injury or Serious Damage

@ Base Offense Level: 18
(b) Specific Offense Characteristics

D If the offense involved an express or implied threat of death, bodily
injury, or kidnapping, increase by 2 levels.

2 If the greater of the amount demanded or the lossto the victim exceeded
$10,000, increase by the corresponding number of levels from the table
in 82B3.1(b)(7).

(©)] (A)(i) If afirearm was discharged, increase by 7 levels; (ii) if afirearm

was otherwise used, increaseby 6levels; (iii) if afirearmwasbrandished
or possessed, increase by 5 levels; (iv) if a dangerous weapon was
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(©)

(4)

©)

otherwise used, increase by 4 levels; or (v) if a dangerous weapon was
brandished or possessed, increase by 3 levels; or

(B) If (i) the offense involved preparation to carry out a threat of (I)
death; (I1) serious bodily injury; (1) kidnapping; (IV) product
tampering; or (V) damage to a computer system used to maintain or
operate a critical infrastructure, or by or for a government entity in
furtherance of the administration of justice, national defense, or national
security; or (ii) the participant(s) otherwise demonstrated the ability to
carry out athreat described in any of subdivisions (i)(l) through (i)(V),
increase by 3 levels.

If any victimsustained bodily injury, increasethe offenselevel according
to the seriousness of theinjury:

Degree of Bodily Injury Increasein Level

(A) Bodily Injury add 2
(B) Serious Bodily Injury add 4
© Permanent or Life-Threatening Bodily Injury add 6

(D) If the degree of injury is between that specified in subdivisions
(A) and (B), add 3 levels; or

(E) If the degree of injury is between that specified in subdivisions
(B) and (C), add 5 levels.

Provided, however, that the cumulative adjustments from (3) and (4)
shall not exceed 11 levels.

(A) If any person was abducted to facilitate commission of the offense
or to facilitate escape, increase by 4 levels; or (B) if any person was
physically restrained to facilitate commission of the offense or to
facilitate escape, increase by 2 levels.

Cross References

(1)

)

If avictim waskilled under circumstances that would constitute murder
under 18 U.S.C. 8 1111 had such killing taken place within theterritorial
or maritimejurisdiction of the United States, apply 82A1.1 (First Degree
Murder).

If the offense was tantamount to attempted murder, apply §2A2.1

(Assault with Intent to Commit Murder; Attempted Murder) if the
resulting offense level is greater than that determined above.
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Commentary

Satutory Provisions. 18 U.S.C. 88 875(b), 876, 877, 1030(a)(7), 1951. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1.  Déefinitions—For purposes of this guideline:

"Abducted," "bodilyinjury,” "brandished," " dangerousweapon," "firearm," " otherwiseused,"
"permanent or life-threatening bodily injury,” "physically restrained," and "serious bodily
injury" have the meaning given those terms in Application Note 1 of the Commentary to
§1B1.1 (Application Instructions).

"Critical infrastructure" meanssystemsand assetsvital to national defense, national security,
economic security, public health or safety, or any combination of those matters. A critical
infrastructuremay bepublicly or privately owned. Examplesof critical infrastructuresinclude
gas and oil production, storage, and delivery systems, water supply systems,
telecommunications networks, electrical power delivery systems, financing and banking
systems, emergency services (including medical, police, fire, and rescue services),
transportation systemsand ser vices (including highways, masstransit, airlines, and airports),
and government operations that provide essential servicesto the public.

"Government entity" has the meaning given that termin 18 U.S.C. § 1030(€)(9).

2. Thisguideline applies if there was any threat, express or implied, that reasonably could be
interpreted as one to injure a person or physically damage property, or any comparably
serious threat, such asto drive an enterprise out of business. Even if the threat does not in
itself imply violence, the possibility of violence or serious adverse consequences may be
inferred from the circumstances of the threat or the reputation of the person making it. An
ambiguous threat, such as"pay up or else," or athreat to cause labor problems, ordinarily
should be treated under this section.

3.  Guideinesfor briberyinvolving publicofficialsarefoundin Part C, Offenses|nvolving Public
Officials. "Extortion under color of official right," which usually is solicitation of a bribe by
apublicofficial, iscovered under 82C1.1 unlessthereisuse of forceor athreat that qualifies
for treatment under this section. Certain other extortion offenses are covered under the
provisions of Part E, Offenses Involving Criminal Enterprises and Racketeering.

4.  The combined adjustments for weapon involvement and injury are limited to a maximum
enhancement of 11 levels.

5. "Losstothevictim," asused in subsection (b)(2), means any demand paid plus any additional
consequential loss from the offense (e.q., the cost of defensive measures taken in direct
response to the offense).

6. Incertaincases, an extortionate demand may be accompanied by conduct that doesnot qualify

as a display of a dangerous weapon under subsection (b)(3)(A)(v) but is nonetheless similar
in seriousness, demonstrating the defendant’s preparation or ability to carry out the
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threatened harm (e.g., an extortionate demand containing a threat to tamper with a consumer
product accompanied by a workable plan showing how the product’ s tamper-resistant seals
could be defeated, or a threat to kidnap a person accompanied by information showing study
of that person’s daily routine). Subsection (b)(3)(B) addresses such cases.

7.  If the offense involved the threat of death or serious bodily injury to numerous victims (e.g.,
in the case of a plan to derail a passenger train or poison consumer products), an upward
departure may be warranted.

8.  Iftheoffenseinvolved organized criminal activity, or athreat to afamily member of thevictim,
an upward departure may be warranted.

Background: The Hobbs Act, 18 U.S.C. § 1951, prohibits extortion, attempted extortion, and
conspiracy to extort. It provides for a maximum term of imprisonment of twenty years. 18 U.S.C.
88 875-877 prohibit communication of extortionate demandsthrough variousmeans. The maximum
penalty under these statutes varies fromtwo to twenty years. Violationsof 18 U.S.C. § 875 involve
threats or demands transmitted by interstate commerce. Violations of 18 U.S.C. § 876 involve the
use of the United States mails to communicate threats, while violations of 18 U.S.C. § 877 involve
mailing threatening communi cationsfromforeign countries. Thisguidelinealso appliesto offenses
under 18 U.S.C. § 1030(a)(7) involving a threat to impair the operation of a " protected computer.”

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 112, 113, and 303);
November 1, 1990 (see Appendix C, amendment 316); November 1, 1991 (see Appendix C, amendment 366); November 1, 1993 (see
Appendix C, amendment 479); November 1, 1997 (see Appendix C, amendment 551); November 1, 1998 (see Appendix C, amendment
586); November 1, 2000 (see Appendix C, amendment 601); November 1, 2003 (see Appendix C, amendment 654).

82B3.3. Blackmail and Similar For ms of Extortion

@ Base Offense Level: 9
(b) Specific Offense Characteristic

Q) If the greater of the amount obtained or demanded (A) exceeded $2,000
but did not exceed $5,000, increase by 1 level; or (B) exceeded $5,000,
increase by the number of levels from the table in §2B1.1 (Theft,
Property Destruction, and Fraud) corresponding to that amount.

(© Cross References

D If the offense involved extortion under color of official right, apply
§2C1.1 (Offering, Giving, Soliciting, or Receiving a Bribe; Extortion
Under Color of Official Right; Fraud Involving the Deprivation of the
Intangible Right to Honest Services of Public Officials; Conspiracy to
Defraud by Interference with Governmental Functions).

2 If the offense involved extortion by force or threat of injury or serious

damage, apply 82B3.2 (Extortion by Force or Threat of Injury or Serious
Damage).
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Commentary

Satutory Provisions: 18 U.S.C. 88 873, 875-877, 1951. For additional statutory provision(s), see
Appendix A (Satutory Index).

Application Note:

1.  Thissectionappliesonlyto blackmail and similar forms of extortion wherethereclearlyisno
threat of violenceto person or property. "Blackmail" (18 U.SC. § 873) isdefined asathreat
todiscloseaviolation of United States law unless money or some other itemof valueis given.

Background: Under 18 U.S.C. 8 873, the maximumter m of imprisonment authorized for blackmail
isoneyear. Extortionate threatsto injure areputation, or other threatsthat are less seriousthan
those covered by 82B3.2, may also be prosecuted under 18 U.S.C. 88 875-877, which carry higher
maxi mum sentences.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 114); November 1,
1993 (see Appendix C, amendment 479); November 1, 2001 (see Appendix C, amendment 617); November 1, 2005 (see Appendix C,
amendment 679).

4, COMMERCIAL BRIBERY AND KICKBACKS

82B4.1. Bribery in Procurement of Bank Loan and Other Commercial Bribery

@ Base Offense Level: 8
(b) Specific Offense Characteristics

(D) If the greater of the value of the bribe or the improper benefit to be
conferred (A) exceeded $2,000 but did not exceed $5,000, increase by 1
level; or (B) exceeded $5,000, increase by the number of levelsfromthe
tablein §2B1.1 (Theft, Property Destruction, and Fraud) corresponding
to that amount.

2 (Apply the greater) If—
(A) the defendant derived more than $1,000,000 in gross receipts
from one or morefinancial institutionsas aresult of the offense,

increase by 2 levels; or

(B) the offense substantially jeopardized the safety and soundness
of afinancial institution, increase by 4 levels.

If the resulting offense level determined under subdivision (A) or (B) is
less than level 24, increaseto level 24.

-117-



82B4.1 GUIDELINES MANUAL November 1, 2008

(© Specia Instruction for Fines - Organizations

Q) In lieu of the pecuniary loss under subsection (a)(3) of 88C2.4 (Base
Fine), usethe greatest of: (A) the value of the unlawful payment; (B) the
value of the benefit received or to be received in return for the unlawful
payment; or (C) the consequential damages resulting from the unlawful
payment.

Commentary

Satutory Provisions: 18 U.S.C. §§ 215, 224, 225; 26 U.S.C. 88 9012(e), 9042(d); 41 U.S.C. 8853,

54; 42 U.S.C. 88 1395nn(b)(1), (2), 1396h(b)(1),(2); 49 U.S.C. § 11902. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1.

Thisguideline coverscommercial bribery offenses and kickbacks that do not involve officials
of federal, state, or local government, foreign governments, or public international
organizations. See Part C, Offenses Involving Public Officials, if any such officials are
involved.

The"value of theimproper benefit to be conferred" refersto the value of the action to betaken
or effected in return for the bribe. See Commentary to 82C1.1 (Offering, Giving, Soliciting,
or Receiving a Bribe; Extortion Under Color of Official Right; Fraud Involving the
Deprivation of the Intangible Right to Honest Services of Public Officials; Conspiracy to
Defraud by Interference with Governmental Functions).

"Financial institution," asusedinthisguideline, isdefinedto includeany institution described
in18U.S.C. 88 20, 656, 657, 1005-1007, and 1014; any state or foreign bank, trust company,
credit union, insurance company, investment company, mutual fund, savings (building and
loan) association, union or empl oyee pension fund; any health, medical or hospital insurance
association; brokersand dealersregistered, or required to be registered, with the Securities
and Exchange Commission; futures commodity merchants and commodity pool operators
registered, or required to be registered, with the Commodity Futures Trading Commission;
and any similar entity, whether or not insured by the federal government. "Union or employee
pension fund" and "any health, medical, or hospital insurance association," as used above,
primarilyincludelarge pension fundsthat serve many individual s (e.g., pensionfunds of large
national andinternational or ganizations, unions, and cor por ationsdoing substantial inter state
business), and associations that undertake to provide pension, disability, or other benefits
(e.q., medical or hospitalization insurance) to large numbers of persons.

Gross Receipts Enhancement under Subsection (b)(2)(A).—

(A) In General.—For purposes of subsection (b)(2)(A), the defendant shall be considered
to have derived more than $1,000,000 in gross receipts if the gross receipts to the
defendant individually, rather than to all participants, exceeded $1,000,000.
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(B) Definition.—"'Gross receipts fromthe offense” includes all property, real or personal,
tangible or intangible, which is obtained directly or indirectly as a result of such
offense. See 18 U.S.C. § 982(a)(4).

5. Enhancement for Substantially Jeopardizing the Safety and Soundness of a Financial
I nstitution under Subsection (b)(2)(B).—For purposes of subsection (b)(2)(B), an offense shall
be considered to have substantially jeopardized the safety and soundness of a financial
institution if, as a consequence of the offense, the institution (A) became insolvent; (B)
substantially reduced benefitsto pensionersor insureds; (C) was unable on demand to refund
fully any deposit, payment, or investment; (D) was so depleted of its assets asto be forced to
merge with another institution in order to continue active operations; or (E) was placed in
substantial jeopardy of any of subdivisions (A) through (D) of this note.

6. If thedefendantisconvicted under 18 U.S.C. § 225 (relating to a continuing financial crimes
enterprise), the offenselevel isthat applicableto the underlying series of offenses comprising
the "continuing financial crimes enterprise.”

Background: This guideline applies to violations of various federal bribery statutes that do not
involve governmental officials. The base offenselevel isto be enhanced based upon the value of the
unlawful payment or the value of the action to be taken or effected in return for the unlawful
payment, whichever is greater.

One of the more commonly prosecuted offenses to which this guideline appliesis offering or
accepting a feein connection with procurement of aloan fromafinancial institution in violation of
18 U.SC. § 215.

Aswith non-commercial bribery, thisguideline considersnot only the amount of the bribe but
also the value of the action received in return. Thus, for example, if a bank officer agreed to the
offer of a $25,000 bribe to approve a $250,000 |oan under termsfor which the applicant would not
otherwise qualify, the court, in increasing the offense level, would use the greater of the $25,000
bribe, and the savingsin interest over the life of the loan compared with alter native loan terms. |If
agambler paid a player $5,000 to shave pointsin a nationally televised basketball game, the value
of the action to the gambler would be the amount that he and his confederateswon or stood to gain.
If that amount could not be estimated, the amount of the bribe would be used to determine the
appropriate increase in offense level.

Thisguidelineal so appliesto making prohibited paymentsto induce the award of subcontracts
on federal projectsfor which the maximumtermof imprisonment authorized wasrecently increased
fromtwo toten years. 41 U.S.C. 8§51, 53-54. Violations of 42 U.S.C. 88 1395nn(b)(1) and (b)(2),
involve the offer or acceptance of a payment to refer an individual for services or items paid for
under the Medicare program. Similar provisionsin 42 U.S.C. 88 1396h(b)(1) and (b)(2) cover the
offer or acceptance of a payment for referral to the Medicaid program.

This guideline also applies to violations of law involving bribes and kickbacks in expenses
incurredfor apresidential nominating conventionor presidential election campaign. Theseoffenses
areprohibited under 26 U.S.C. 88 9012(e) and 9042(d), which apply to candidatesfor President and
Vice President whose campaigns are eligible for federal matching funds.
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Thisguideline also appliesto violations of 18 U.S.C. 8 224, sportsbribery, aswell as certain
violations of the Interstate Commerce Act.

Subsection (b)(2)(A) implements, in a broader form, the instruction to the Commission in
section 961(m) of Public Law 101-73.

Subsection (b)(2)(B) implements the instruction to the Commission in section 2507 of Public
Law 101-647.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 317); November 1,
1991 (see Appendix C, amendments 364 and 422); November 1, 1992 (see Appendix C, amendment 468); November 1, 1997 (see
Appendix C, amendment 553); November 1, 2001 (see Appendix C, amendment 617); November 1, 2002 (see Appendix C, amendments
639 and 646); November 1, 2004 (see Appendix C, amendment 666).

5. COUNTERFEITING AND INFRINGEMENT OF COPYRIGHT OR TRADEMARK

Historical Note: Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 481).

82B5.1.  OffensesInvolving Counterfeit Bearer Obligations of the United States

@ Base Offense Level: 9
(b) Specific Offense Characteristics

Q) If theface value of the counterfeit items (A) exceeded $2,000 but did not
exceed $5,000, increase by 1 level; or (B) exceeded $5,000, increase by
the number of levels from the table in 82B1.1 (Theft, Property
Destruction, and Fraud) corresponding to that amount.

2 If thedefendant (A) manufactured or produced any counterfeit obligation
or security of the United States, or possessed or had custody of or control
over a counterfeiting device or materials used for counterfeiting; or (B)
controlled or possessed (i) counterfeiting paper similar to a distinctive
paper; or (ii) a feature or device essentialy identical to a distinctive
counterfeit deterrent, increase by 2 levels.

(©)) If subsection (b)(2)(A) applies, and the offense level determined under
that subsection islessthan level 15, increaseto level 15.

(@) If adangerousweapon (including afirearm) was possessed in connection

with the offense, increase by 2 levels. If the resulting offense level is
lessthan level 13, increaseto level 13.
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5) If any part of the offense was committed outside the United States,
increase by 2 levels.

Commentary

Satutory Provisions: 18 U.S.C. 88 470-474A, 476, 477, 500, 501, 1003. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1.  Déefinitions—or purposes of this guideline:

"Distinctive counterfeit deterrent” and " distinctive paper" have the meaning given thoseterms
in 18 U.S.C. 8§ 474A(c)(2) and (1), respectively.

"United Sates" means each of thefifty states, the District of Columbia, the Commonweal th of
Puerto Rico, the United Sates Virgin Islands, Guam, the Northern Mariana Islands, and
American Samoa.

2. Applicability to Counterfeit Bearer Obligations of the United States.— Thisguideline applies
to counterfeiting of United States currency and coins, food stamps, postage stamps, treasury
bills, bearer bonds and other itemsthat generally could be described as bearer obligations of
the United States, i.e., that are not made out to a specific payee.

3. Inapplicability to Genuine but Fraudulently Altered I nstruments.—'Counterfeit,” asused in
this section, means an instrument that purports to be genuine but is not, because it has been
falsely made or manufacturedinitsentirety. Offensesinvolving genuineinstrumentsthat have
been altered are covered under §2B1.1 (Theft, Property Destruction, and Fraud).

4. Inapplicability to Certain Obviously Counterfeit |tems.—Subsection (b)(2)(A) does not apply
to persons who produce items that are so obviously counterfeit that they are unlikely to be
accepted even if subjected to only minimal scrutiny.

Background: Possession of counterfeiting devicesto copy obligations (including securities) of the
United Satesistreated as an aggravated form of counterfeiting because of the sophistication and
planning involved in manufacturing counterfeit obligations and the public policy interest in
protecting the integrity of government obligations. Smilarly, an enhancement is provided for a
defendant who produces, rather than merely passes, the counterfeit items.

Subsection (b)(4) implements, in a broader form, the instruction to the Commissionin section
110512 of Public Law 103-322.

Historical Note: EffectiveNovember 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 16); November 1, 1989
(see Appendix C, amendment 115); November 1, 1995 (see Appendix C, amendment 513); November 1, 1997 (see Appendix C,
amendment 554); November 1, 1998 (see Appendix C, amendment 587); November 1, 2000 (see Appendix C, amendments 595 and 605);
November 1, 2001 (see Appendix C, amendments 617 and 618).
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§2B5.2. [Deleted]

Historical Note: Section 2B5.2 (Forgery; OffensesInvolving Altered or Counterfeit Instruments Other than Counterfeit Bearer Obligations
of the United States), effective November 1, 1987, amended effective January 15, 1988 (see Appendix C, amendment 17) and
November 1, 1989 (see Appendix C, amendment 116), was deleted by consolidation with §2F1.1 effective November 1, 1993 (see
Appendix C, amendment 481).

82B5.3.  Criminal Infringement of Copyright or Trademark

@ Base Offense Level: 8
(b) Specific Offense Characteristics

Q) If the infringement amount (A) exceeded $2,000 but did not exceed
$5,000, increase by 1 level; or (B) exceeded $5,000, increase by the
number of levelsfrom thetablein §2B1.1 (Theft, Property Destruction,
and Fraud) corresponding to that amount.

2 If the offense involved the display, performance, publication,
reproduction, or distribution of awork being prepared for commercial
distribution, increase by 2 levels.

(©)) If the (A) offense involved the manufacture, importation, or uploading
of infringing items; or (B) defendant was convicted under 17 U.S.C.
88 1201 and 1204 for trafficking in circumvention devices, increase by
2 levels. If the resulting offense level isless than level 12, increase to
level 12.

% If the offense was not committed for commercial advantage or private
financial gain, decrease by 2 levels, but the resulting offense level shall
be not less than level 8.

5) If the offense involved (A) the conscious or reckless risk of serious
bodily injury; or (B) possession of a dangerous weapon (including a
firearm) in connection with the offense, increase by 2 levels. If the
resulting offense level islessthan level 13, increaseto level 13.

Commentary

Satutory Provisions: 17 U.SC. 88 506(a), 1201, 1204; 18 U.SC. 88 2318-2320, 2511. For
additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1.  Déefinitions—For purposes of this guideline:

"Circumvention devices' are devices used to perform the activity described in 17 U.SC.
88 1201(a)(3)(A) and 1201(b)(2)(A).
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"Commercial advantageor privatefinancial gain" meanstherecei pt, or expectation of receipt,
of anything of value, including other protected works.

"Infringed item" means the copyrighted or trademarked item with respect to which the crime
against intellectual property was committed.

"Infringing item" means the item that violates the copyright or trademark laws.

"Uploading" meansmaking aninfringingitemavailableonthelnternet or asimilar electronic
bulletin board with the intent to enable other personsto (A) download or otherwise copy the
infringing item; or (B) have accessto theinfringing item, including by storing the infringing
itemasan openly sharedfile. "Uploading" doesnot include merely downloading or installing
an infringing item on a hard drive on a defendant’ s personal computer unless the infringing
itemis an openly shared file.

"Work being prepared for commercial distribution” has the meaning given that termin 17
U.S.C. §506(a)(3).

2. Determination of Infringement Amount.—This note applies to the determination of the
infringement amount for purposes of subsection (b)(1).

(A) Useof Retail Value of Infringed Item.—The infringement amount is the retail value of
theinfringed item, multiplied by the number of infringing items, in a caseinvolving any
of the following:

() Theinfringingitem(l) is, or appearsto a reasonably informed purchaser to be,
identical or substantially equivalent to theinfringed item; or (11) isa digital or
electronic reproduction of the infringed item.

(i)  Theretail price of theinfringing itemis not less than 75% of the retail price of
the infringed item.

(iii)  The retail value of the infringing item is difficult or impossible to determine
without unduly complicating or prolonging the sentencing proceeding.

(iv)  Theoffenseinvolvestheillegal interception of a satellite cable transmissionin
violation of 18 U.S.C. 8 2511. (In a caseinvolving such an offense, the "retail
value of theinfringed item" isthe price the user of the transmission would have
paid to lawfully receive that transmission, and the "infringed item" is the
satellite transmission rather than the intercepting device.)

(V) Theretail value of theinfringed item providesa moreaccurate assessment of the
pecuniary harmto the copyright or trademark owner than doestheretail value
of the infringing item.

(vi)  The offense involves the display, performance, publication, reproduction, or
distribution of a work being prepared for commercial distribution. Inacase
involving such an offense, the "retail value of the infringed item" is the value of
that item upon itsinitial commercial distribution.
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(B)

(©)

(D)

(E)

(vii) Acaseunder 18U.S.C. §2318 or § 2320 that involvesa counterfeit label, patch,
sticker, wrapper, badge, emblem, medallion, charm, box, container, can, case,
hangtag, documentation, or packaging of any typeor nature(l) that hasnot been
affixed to, or does not enclose or accompany a good or service; and (11) which,
had it been so used, would appear to a reasonably informed purchaser to be
affixed to, enclosing or accompanying an identifiable, genuine good or service.
In such a case, the"infringed item" isthe identifiable, genuine good or service.

(viii) A case under 17 U.SC. 88 1201 and 1204 in which the defendant used a
circumventiondevice. Insuch an offense, the"retail value of theinfringed item"
is the price the user would have paid to access lawfully the copyrighted work,
and the "infringed item" is the accessed work.

Use of Retail Value of Infringing Item.—The infringement amount isthe retail value of
the infringing item, multiplied by the number of infringing items, in any case not
covered by subdivision (A) of this Application Note, including a case involving the
unlawful recording of a musical performancein violation of 18 U.S.C. § 2319A.

Retail Value Defined.—For purposes of this Application Note, the "retail value" of an
infringed itemor aninfringing itemistheretail price of that itemin the market in which
itissold.

Determination of Infringement Amount in Cases Involving a Variety of Infringing
Items.—Inacaseinvolving avariety of infringing items, theinfringement amount isthe
sum of all calculations made for those items under subdivisions (A) and (B) of this
Application Note. For example, if the defendant sold both counterfeit videotapes that
areidentical in quality to the infringed videotapes and obviously inferior counterfeit
handbags, the infringement amount, for purposes of subsection (b)(1), isthe sum of the
infringement amount calculated with respect to the counterfeit videotapes under
subdivision (A)(i) (i.e., the quantity of theinfringing videotapes multiplied by the retail
val ue of theinfringed videotapes) and the infringement amount cal culated with respect
to the counterfeit handbags under subdivision (B) (i.e., the quantity of the infringing
handbags multiplied by the retail value of the infringing handbags).

Indeterminate Number of Infringing Items—In a case in which the court cannot
determine the number of infringing items, the court need only make a reasonable
estimate of theinfringement amount using any r el evant information, including financial
records.

Application of 8§3B1.3.—If the defendant de-encrypted or otherwise circumvented a

technol ogical security measureto gaininitial accessto aninfringeditem, an adjustment under
83B1.3 (Abuse of Position of Trust or Use of Special Skill) may apply.

Departure Considerations.—If the offense | evel determined under thisguideline substantially

under states or over states the seriousness of the offense, a departure may be warranted. The
following isanon-exhaustivelist of factor sthat the court may consider in deter mining whether
a departure may be warranted:
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(A) Theoffenseinvolved substantial harm to the reputation of the copyright or trademark
owner.

(B) The offense was committed in connection with, or in furtherance of, the criminal
activities of a national, or international, organized criminal enterprise.

(C) The method used to calculate the infringement amount is based upon a formula or
extrapolation that results in an estimated amount that may substantially exceed the
actual pecuniary harm to the copyright or trademark owner.

Background: This guideline treats copyright and trademark violations much like theft and fraud.
Smilar to the sentences for theft and fraud offenses, the sentences for defendants convicted of
intellectual property offenses should reflect the nature and magnitude of the pecuniary harmcaused
by their crimes. Accordingly, similar to the loss enhancement in the theft and fraud guideline, the
infringement amount in subsection (b)(1) servesasa principal factor indetermining the offenselevel
for intellectual property offenses.

Subsection (b)(1) implements section 2(g) of the No Electronic Theft (NET) Act of 1997,
Pub. L. 105-147, by using the retail value of the infringed item, multiplied by the number of
infringing items, to determine the pecuniary harm for cases in which use of the retail value of the
infringed itemisareasonable estimate of that harm. For casesreferredtoin Application Note 2(B),
the Commission determined that use of the retail value of the infringed item would over state the
pecuniary harmor otherwise beinappropriate. Inthesetypes of cases, use of theretail value of the
infringing item, multiplied by the number of those items, is a more reasonable estimate of the
resulting pecuniary harm.

Section 2511 of title 18, United States Code, as amended by the Electronic Communications
Act of 1986, prohibits the interception of satellite transmission for purposes of direct or indirect
commercial advantage or private financial gain. Such violationsare similar to copyright offenses
and are therefore covered by this guideline.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendments 481 and 482);
May 1, 2000 (see Appendix C, amendment 590); November 1, 2000 (see Appendix C, amendment 593); November 1, 2001 (see Appendix
C, amendment 617); October 24, 2005 (see Appendix C, amendment 675); September 12, 2006 (see Appendix C, amendment 682);
November 1, 2006 (see Appendix C, amendment 687); November 1, 2007 (see Appendix C, amendment 704).

§2B5.4. [Deleted]

Historical Note: Section 2B5.4 (Crimina Infringement of Trademark), effective November 1, 1987, was deleted by consolidation with
§2B5.3 effective November 1, 1993 (see Appendix C, amendment 481).
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6. MOTORVEHICLE IDENTIFICATION NUMBERS

82B6.1. Altering or Removing Motor Vehicle Identification Numbers, or Trafficking in
Motor Vehiclesor Partswith Altered or Obliterated | dentification Numbers

@ Base Offense Level: 8
(b) Specific Offense Characteristics

Q) If theretail value of the motor vehiclesor parts (A) exceeded $2,000 but
did not exceed $5,000, increase by 1 level; or (B) exceeded $5,000,
increase by the number of levels from the table in 82B1.1 (Theft,
Property Destruction, and Fraud) corresponding to that amount.

2 If the defendant was in the business of receiving and selling stolen
property, increase by 2 levels.

(©)] If the offense involved an organized scheme to steal vehicles or vehicle

parts, or to receive stolen vehicles or vehicle parts, and the offenselevel
as determined above is less than level 14, increase to level 14.

Commentary

Satutory Provisions: 18 U.SC. 88 511, 553(a)(2), 2321.

Application Notes:

1.  Subsection (b)(3), referring to an "organized scheme to steal vehicles or vehicle parts, or to
receive stolen vehiclesor vehicle parts,” provides an alternative minimummeasure of lossin
the case of an ongoing, sophisticated operation such as an auto theft ring or "chop shop."
"Vehicles' refersto all forms of vehicles, including aircraft and water craft. See Commentary
to §2B1.1 (Theft, Property Destruction, and Fraud).

2. The term "increase by the number of levels from the table in §2B1.1 (Theft, Property
Destruction, and Fraud) corresponding to that amount,” as used in subsection (b)(1), refers
to the number of levels corresponding to the retail value of the motor vehicles or parts
involved.

Background: The statutes covered in this guideline prohibit altering or removing motor vehicle
identification numbers, importing or exporting, or trafficking in motor vehicles or parts knowing
that the identification numbers have been removed, altered, tampered with, or obliterated.
Violations of 18 U.SC. 88 511 and 553(a)(2) carry a maximum of five years imprisonment.
Violations of 18 U.S.C. § 2321 carry a maximum of ten years imprisonment.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 117-119);
November 1, 1993 (see Appendix C, amendment 482); November 1, 2001 (see Appendix C, amendment 617).
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PART C - OFFENSESINVOLVING PUBLIC OFFICIALSAND VIOLATIONS OF

FEDERAL ELECTION CAMPAIGN LAWS

Historical Note: Effective November 1, 1987. Amended effective January 25, 2003 (see Appendix C, amendment 648). Introductory
Commentary to Part C, effective November 1, 1987, was deleted effective January 25, 2003 (see Appendix C, amendment 648), and
November 1, 2003 (see Appendix C, amendment 656).

82C1.1. Offering, Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of

Official Right; Fraud I nvolving the Deprivation of the | ntangible Right to Honest

Services of Public Officials; Conspiracy to Defraud by Interference with

Governmental Functions

@ Base Offense Level:

(1)
)

14, if the defendant was a public official; or

12, otherwise.

(b) Specific Offense Characteristics

(D

)

©)

(4)

If the offense involved more than one bribe or extortion, increase by 2
levels.

If the value of the payment, the benefit received or to be received in
return for the payment, the value of anything obtained or to be obtained
by apublic official or others acting with a public official, or the lossto
the government from the offense, whichever is greatest, exceeded
$5,000, increase by the number of levelsfromthetablein §2B1.1 (Theft,
Property Destruction, and Fraud) corresponding to that amount.

If the offenseinvolved an el ected public official or any public official in
ahigh-level decision-making or sensitive position, increase by 4 levels.
If the resulting offense level islessthan level 18, increaseto level 18.

If the defendant was a public official who facilitated (A) entry into the
United States for a person, a vehicle, or cargo; (B) the abtaining of a
passport or adocument rel ating to naturalization, citizenship, legal entry,
or legal resident status; or (C) the obtaining of a government
identification document, increase by 2 levels.

(© Cross References

(1)

If the offense was committed for the purpose of facilitating the
commission of another criminal offense, apply the offense guideline
applicable to a conspiracy to commit that other offense, if the resulting
offense level is greater than that determined above.
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2 If the offense was committed for the purpose of concealing, or
obstructing justice in respect to, another criminal offense, apply §2X3.1
(Accessory After the Fact) or §2J1.2 (Obstruction of Justice), as
appropriate, in respect to that other offense, if the resulting offense level
is greater than that determined above.

(©)) If the offenseinvolved athreat of physical injury or property destruction,
apply 8§2B3.2 (Extortion by Force or Threat of Injury or Serious
Damage), if the resulting offense level is greater than that determined
above.

(d) Specia Instruction for Fines - Organizations

Q) In lieu of the pecuniary loss under subsection (a)(3) of 88C2.4 (Base
Fine), usethegreatest of: (A) thevalue of the unlawful payment; (B) the
value of the benefit received or to be received in return for the unlawful
payment; or (C) the consequential damages resulting from the unlawful
payment.

Commentary

Satutory Provisions: 15 U.SC. 88 78dd-1, 78dd-2, 78dd-3; 18 U.S.C. §8 201(b)(1), (2), 226, 227,
371 (if conspiracy to defraud by interference with governmental functions), 872, 1341 (if the scheme
or artifice to defraud was to deprive another of the intangible right of honest services of a public
official), 1342 (if the scheme or artificeto defraud wasto deprive another of theintangibleright of
honest servicesof a public official), 1343 (if the schemeor artificeto defraud wasto deprive another
of the intangible right of honest services of a public official), 1951. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1.  Déefinitions—or purposes of this guideline:

"Government identification document” means a document made or issued by or under the
authority of the United States Gover nment, a Sate, or a political subdivision of a Sate, which,
when compl eted with infor mation concerning a particular individual, is of a type intended or
commonly accepted for the purpose of identification of individuals.

"Payment” means anything of value. A payment need not be monetary.

"Public official" shall be construed broadly and includes the following:

(A)  "Public official" asdefined in 18 U.S.C. § 201(a)(1).

(B) A member of a state or local legislature. "State" means a Sate of the United
Sates, and any commonwealth, territory, or possession of the United Sates.

(C)  An officer or employee or person acting for or on behalf of a state or local
government, or any department, agency, or branch of government ther eof, inany
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official function, under or by authority of such department, agency, or branch
of government, or ajuror in a state or local trial.

(D)  Any person who has been selected to be a person described in subdivisions (A),
(B), or (C), either before or after such person has qualified.

(E)  Anindividual who, although not otherwise covered by subdivisions (A) through
(D): (i) isinaposition of public trust with official responsibility for carrying
out a government program or policy; (ii) acts under color of law or official
right; or (iii) participates so substantially in government operations as to
possess de facto authority to make governmental decisions (e.g., which may
include a leader of a state or local political party who acts in the manner
described in this subdivision).

2. More than One Bribe or Extortion.—Subsection (b)(1) provides an adjustment for offenses
involving more than one incident of either bribery or extortion. Related payments that, in
essence, congtitute a single incident of bribery or extortion (e.g., a number of installment
payments for a single action) areto be treated as a single bribe or extortion, even if charged
in separate counts.

In a case involving more than one incident of bribery or extortion, the applicable amounts
under subsection (b)(2) (i.e., the greatest of the value of the payment, the benefit received or
to be received, the value of anything obtained or to be obtained by a public official or others
actingwithapublic official, or thelossto the government) are deter mined separately for each
incident and then added together.

3. Application of Subsection (b)(2).—'Loss", for purposes of subsection (b)(2)(A), shall be
determined in accordance with Application Note 3 of the Commentary to §2B1.1 (Theft,
Property Destruction, and Fraud). Thevalueof "the benefit received or to bereceived" means
the net value of such benefit. Examples: (A) A government employee, in return for a $500
bribe, reducesthe price of a piece of surplus property offered for sale by the government from
$10,000 to $2,000; the value of the benefit received is $8,000. (B) A $150,000 contract on
which $20,000 profit was made was awarded in return for a bribe; the value of the benefit
received is $20,000. Do not deduct the value of the bribeitself in computing the value of the
benefit received or to be received. In the preceding examples, therefore, the value of the
benefit received would be the same regardless of the value of the bribe.

4.,  Application of Subsection (b)(3).—

(A) Definition—"High-level decision-making or sensitive position" means a position
characterized by a direct authority to make decisionsfor, or on behalf of, a gover nment
department, agency, or other government entity, or by a substantial influence over the
decision-making process.

(B) Examples—Examples of a public official in a high-level decision-making position
include a prosecuting attor ney, ajudge, an agency administrator, and any other public
official with a similar level of authority. Examples of a public official who holds a
sensitive position include a juror, a law enforcement officer, an election official, and
any other similarly situated individual.
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5. Application of Subsection (c).—For the purposes of determining whether to apply the cross
references in this section, the "resulting offense level" meansthe final offense level (i.e., the
offense level determined by taking into account both the Chapter Two offense level and any
applicable adjustments from Chapter Three, Parts A-D). See 81B1.5(d); Application Note 2
of the Commentary to §1B1.5 (Interpretation of References to Other Offense Guidelines).

6. Inapplicability of §3B1.3.—Do not apply 83B1.3 (Abuse of Position of Trust or Use of Special
Sill).

7.  Upward Departure Provisions.—n some cases the monetary val ue of the unlawful payment
may not be known or may not adequately reflect the seriousness of the offense. For example,
a small payment may be made in exchange for the falsification of inspection records for a
shipment of defective parachutes or the destruction of evidence in a major narcoticscase. In
part, this issue is addressed by the enhancements in §2C1.1(b)(2) and (c)(1), (2), and (3).
However, in cases in which the seriousness of the offenseis still not adequately reflected, an
upward departure iswarranted. See Chapter Five, Part K (Departures).

In a case in which the court finds that the defendant’ s conduct was part of a systematic or
pervasive corruption of a governmental function, process, or office that may cause loss of
public confidence in government, an upward departure may be warranted. See 85K2.7
(Disruption of Governmental Function).

Background: This section appliesto a person who offers or gives a bribe for a corrupt purpose,
such asinducing a public official to participatein a fraud or to influence such individual’ s official
actions, or to a public official who solicits or accepts such a bribe.

The object and nature of a bribe may vary widely from caseto case. In some cases, the object
may be commercial advantage (e.g., preferential treatment in the award of a gover nment contract).
In others, the object may be issuance of a license to which the recipient is not entitled. In still
others, the object may be the obstruction of justice. Consequently, a guideline for the offense must
be designed to cover diverse situations.

In determining the net value of the benefit received or to be received, the value of the bribeis
not deducted from the gross val ue of such benefit; the harmis the same regardiess of value of the
bribe paid to receive the benefit. In a case in which the value of the bribe exceeds the value of the
benefit, or in which the value of the benefit cannot be determined, the value of the bribe is used
becauseitislikely that the payer of such a bribe expected something in return that would be worth
more than the value of the bribe. Moreover, for deterrence purposes, the punishment should be
commensurate with the gain to the payer or the recipient of the bribe, whichever is greater.

Under 82C1.1(b)(3), if the payment wasfor the pur pose of influencing an official act by certain
officials, the offense level isincreased by 4 levels.

Under §2C1.1(c)(1), if the payment was to facilitate the commission of another criminal
offense, the guideline applicableto a conspiracy to commit that other offensewill apply if theresult
is greater than that determined above. For example, if a bribe was given to a law enforcement
officer to allow the smuggling of a quantity of cocaine, the guideline for conspiracy to import
cocaine would be applied if it resulted in a greater offense level.
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Under 82C1.1(c)(2), if the payment wasto conceal another criminal offenseor obstruct justice
in respect to another criminal offense, the guideline from §2X3.1 (Accessory After the Fact) or
§2J1.2 (Obstruction of Justice), as appropriate, will apply if the result is greater than that
determined above. For example, if a bribe was given for the purpose of concealing the offense of
espionage, the guideline for accessory after the fact to espionage would be applied.

Under 82C1.1(c)(3), if the offense involved forcible extortion, the guideline from §2B3.2
(Extortion by Force or Threat of Injury or Serious Damage) will apply if the result is greater than
that determined above.

Section 2C1.1 also appliesto offenses under 15 U.S.C. 88 78dd-1, 78dd-2, and 78dd-3. Such
offensesgenerallyinvolveapayment to aforeign public official, candidatefor public office, or agent
or intermediary, with the intent to influence an official act or decision of a foreign government or
political party. Typically, a case prosecuted under these provisions will involve an intent to
influence gover nmental action.

Section 2C1.1 also appliesto fraud involving the deprivation of theintangible right to honest
services of government officials under 18 U.SC. 88 1341-1343 and conspiracy to defraud by
interference with governmental functions under 18 U.S.C. § 371. Such fraud offenses typically
involve an improper use of government influence that harms the operation of government in a
manner similar to bribery offenses.

Offenses involving attempted bribery are frequently not completed because the offense is
reported to authorities or anindividual involved in the offenseisacting in an undercover capacity.
Failure to complete the offense does not lessen the defendant’s culpability in attempting to use
public position for personal gain. Therefore, solicitations and attempts are treated as equivalent
to the underlying offense.

Historical Note: EffectiveNovember 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 18); November 1, 1989
(see Appendix C, amendments 120-122); November 1, 1991 (see Appendix C, amendments 367 and 422); November 1, 1997 (see
Appendix C, amendment 547); November 1, 2001 (see Appendix C, amendment 617); November 1, 2002 (see Appendix C, amendment
639); November 1, 2003 (see Appendix C, amendment 653); November 1, 2004 (see Appendix C, amendment 666); November 1, 2007
(see Appendix C, amendment 699); November 1, 2008 (see Appendix C, amendment 720).

82C1.2.  Offering, Giving, Saliciting, or Receiving a Gr atuity

@ Base Offense Level:
D 11, if the defendant was a public official; or
2 9, otherwise.
(b) Specific Offense Characteristics
(D] If the offense involved more than one gratuity, increase by 2 levels.
2 If the value of the gratuity exceeded $5,000, increase by the number of

levelsfromthetablein §2B1.1 (Theft, Property Destruction, and Fraud)
corresponding to that amount.
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(©)] If the offenseinvolved an el ected public official or any public official in
ahigh-level decision-making or sensitive position, increase by 4 levels.
If the resulting offense level islessthan level 15, increase to level 15.

(@) If the defendant was a public official who facilitated (A) entry into the
United States for a person, a vehicle, or cargo; (B) the abtaining of a
passport or adocument rel ating to naturalization, citizenship, legal entry,
or legal resident status; or (C) the abtaining of a government
identification document, increase by 2 levels.

(© Specia Instruction for Fines - Organizations

Q) In lieu of the pecuniary loss under subsection (a)(3) of §8C2.4 (Base
Fine), use the value of the unlawful payment.

Commentary

Satutory Provisions: 18 U.S.C. 88201(c)(1), 212-214, 217. For additional statutory provision(s),
see Appendix A (Statutory Index).

Application Notes:

1. Déefinitions—For purposes of this guiddine:

"Government identification document” means a document made or issued by or under the
authority of the United States Gover nment, a State, or apolitical subdivision of a Sate, which,
when compl eted with infor mation concerning a particular individual, is of a type intended or
commonly accepted for the purpose of identification of individuals.

"Public official" shall be construed broadly and includes the following:
(A)  "Public official" asdefined in 18 U.S.C. § 201(a)(1).

(B) A member of a state or local legislature. "State" means a Sate of the United
Sates, and any commonwealth, territory, or possession of the United Sates.

(C)  An officer or employee or person acting for or on behalf of a state or local
government, or any department, agency, or branch of gover nment ther eof, inany
official function, under or by authority of such department, agency, or branch
of government, or ajuror.

(D)  Any person who has been selected to be a person described in subdivisions (A),
(B), or (C), either before or after such person has qualified.

(E)  Anindividual who, although not otherwise covered by subdivisions (A) through
(D): (i) isinaposition of public trust with official responsibility for carrying
out a government program or policy; (ii) acts under color of law or official
right; or (iii) participates so substantially in government operations as to
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possess de facto authority to make governmental decisions (e.g., which may
include a leader of a state or local political party who acts in the manner
described in this subdivision).

2. Application of Subsection (b)(1).—Related payments that, in essence, constitute a single
gratuity (e.g., separate payments for airfare and hotel for a single vacation trip) are to be
treated as a single gratuity, even if charged in separate counts.

3. Application of Subsection (b)(3).—

(A) Definition—"High-level decision-making or sensitive position" means a position
characterized by a direct authority to make decisionsfor, or on behalf of, a gover nment
department, agency, or other government entity, or by a substantial influence over the
decision-making process.

(B) Examples—Examples of a public official in a high-level decision-making position
include a prosecuting attorney, a judge, an agency administrator, a law enforcement
officer, and any other public official with a similar level of authority. Examples of a
public official who holds a sensitive positionincludeajuror, alaw enforcement officer,
an election official, and any other similarly situated individual.

4.  Inapplicability of §3B1.3.—Do not apply the adjustment in 83B1.3 (Abuse of Position or Trust
or Use of Special ill).

Background: This section appliesto the offering, giving, soliciting, or receiving of a gratuity to a
public official in respect to an official act. It also appliesin cases involving (1) the offer to, or
acceptance by, a bank examiner of aloan or gratuity; (2) the offer or receipt of anything of value
for procuring aloan or discount of commercial bank paper froma Federal Reserve Bank; and (3)
the acceptance of a fee or other consideration by a federal employee for adjusting or cancelling a
farm debit.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 121); November 1,
1991 (see Appendix C, amendment 422); November 1, 1995 (see Appendix C, amendment 534); November 1, 2001 (see Appendix C,
amendment 617); November 1, 2004 (see Appendix C, amendment 666).

82C1.3. Conflict of Interest; Payment or Receipt of Unauthorized Compensation

@ Base Offense Level: 6
(b) Specific Offense Characteristic

D If the offense involved actual or planned harm to the government,
increase by 4 levels.

(© Cross Reference

(D] If the offense involved a bribe or gratuity, apply §2C1.1 (Offering,
Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of
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Official Right; Fraud Involving the Deprivation of the Intangible Right
to Honest Services of Public Officials; Conspiracy to Defraud by
Interferencewith Governmental Functions) or 82C1.2 (Offering, Giving,
Saliciting, or Receiving a Gratuity), as appropriate, if the resulting
offense level is greater than the offense level determined above.

Commentary

Satutory Provisions: 18 U.S.C. 88 203, 205, 207, 208, 209, 1909; 40 U.S.C. 8 14309(a), (b). For
additional statutory provision(s), see Appendix A (Statutory Index).

Application Note:

1.  Abuseof Position of Trust.—Do not apply theadjustment in §3B1.3 (Abuse of Position of Trust
or Use of Special ill).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1995 (see Appendix C, amendment 534); November 1,
2001 (see Appendix C, amendment 619); November 1, 2003 (see Appendix C, amendment 661); November 1, 2005 (see Appendix C,
amendment 679).

§2C1.4. [Deleted]

Historical Note: Section 2C1.4 (Payment or Receipt of Unauthorized Compensation), effective November 1, 1987, amended effective
November 1, 1998 (see Appendix C, amendment 588), was deleted by consolidation with §2C1.3 effective November 1, 2001 (see
Appendix C, amendment 619).

§2C1.5. Paymentsto Obtain Public Office

@ Base Offense Level: 8

Commentary

Satutory Provisions: 18 U.SC. 88 210, 211.

Application Note:

1. Do not apply the adjustment in 83B1.3 (Abuse of Position of Trust or Use of Special Skill).

Background: Under 18 U.S.C. § 210, it is unlawful to pay, offer, or promise anything of value to
a person, firm, or corporation in consideration of procuring appointive office. Under 18 U.S.C.
§ 211, it isunlawful to solicit or accept anything of value in consideration of a promise of the use
of influence in obtaining appointive federal office. Both offenses are misdemeanors for which the
maxi mum term of imprisonment authorized by statute is one year.

Historical Note: Effective November 1, 1987.
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§2C1.6. [Deleted]

Historical Note: Effective November 1, 1987. Amended effective November 1, 2001 (see Appendix C, amendment 617); was deleted
by consolidation with §2C1.2 effective November 1, 2004 (see Appendix C, amendment 666).

§2C1.7. [Deleted]

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 368). Amended effective November 1, 1992 (see Appendix
C, amendment 468); November 1, 1997 (see Appendix C, amendment 547); November 1, 2001 (see Appendix C, amendment 617);
November 1, 2003 (see Appendix C, amendment 653); was deleted by consolidation with §2C1.1 effective November 1, 2004 (see
Appendix C, amendment 666).

82C1.8. Making, Receiving, or FailingtoReport aContribution, Donation, or Expenditure
in Violation of theFFeder al Election Campaign Act; Fraudulently Misr epresenting
Campaign Authority; Soliciting or Receiving a Donation in Connection with an
Election While on Certain Federal Property

@ Base Offense Level: 8
(b) Specific Offense Characteristics
Q) If the value of theillegal transactions exceeded $5,000, increase by the
number of levelsfrom thetablein §2B1.1 (Theft, Property Destruction,

and Fraud) corresponding to that amount.

2 (Apply the greater) If the offense involved, directly or indirectly, an
illegal transaction made by or received from—

(A) aforeign national, increase by 2 levels; or
(B) agovernment of aforeign country, increase by 4 levels.

(©)) If (A) the offense involved the contribution, donation, solicitation,
expenditure, disbursement, or receipt of governmental funds; or (B) the
defendant committed the offense for the purpose of obtaining a specific,

identifiable non-monetary Federal benefit, increase by 2 levels.

(@) If the defendant engaged in 30 or more illegal transactions, increase by
2 levels.

5) If the offense involved a contribution, donation, solicitation, or
expenditure made or obtained through intimidation, threat of pecuniary
or other harm, or coercion, increase by 4 levels.

(© Cross Reference

(D] If the offense involved a bribe or gratuity, apply 82C1.1 (Offering,
Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of
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Official Right; Fraud Involving the Deprivation of the Intangible Right
to Honest Services of Public Officials; Conspiracy to Defraud by
Interferencewith Governmental Functions) or 82C1.2 (Offering, Giving,
Saliciting, or Receiving a Gratuity), as appropriate, if the resulting
offense level is greater than the offense level determined above.

Commentary

Satutory Provisions: 2 U.S.C. 88 437g(d)(1), 439a, 441a, 441a-1, 441b, 441c, 441d, 441e, 441f,
4419, 441h(a), 441i, 441k; 18 U.S.C. 8 607. For additional provision(s), see Satutory Index
(Appendix A).

Application Notes:

1.  Déefinitions—For purposes of this guideline:

"Foreign national" hasthe meaning given that termin section 319(b) of the Federal Election
Campaign Act of 1971, 2 U.SC. § 441¢e(b).

"Government of a foreign country" has the meaning given that term in section 1(e) of the
Foreign Agents Registration Act of 1938 (22 U.S.C. § 611(€)).

"Governmental funds" means money, assets, or property, of the United States gover nment, of
a State gover nment, or of alocal government, including any branch, subdivision, department,
agency, or other component of any such government. " State" means any of thefifty Sates, the
District of Columbia, the Commonwealth of Puerto Rico, the United Sates Virgin Islands,
Guam, the Northern Mariana Islands, or American Samoa. "Local government" means the
government of a political subdivision of a Sate.

"Illegal transaction" means (A) any contribution, donation, solicitation, or expenditure of
money or anything of value, or any other conduct, prohibited by the Federal Election
Campaign Act of 1971, 2 U.S.C. § 431 et seq; (B) any contribution, donation, solicitation, or
expenditure of money or anything of value made in excess of the amount of such contribution,
donation, solicitation, or expenditure that may be made under such Act; and (C) in the case
of a violation of 18 U.S.C. § 607, any solicitation or receipt of money or anything of value
under that section. Theterms" contribution" and " expenditure" have the meaning given those
terms in section 301(8) and (9) of the Federal Election Campaign Act of 1971 (2 U.SC.
§ 431(8) and (9)), respectively.

2. Application of Subsection (b)(3)(B).—Subsection (b)(3)(B) provides an enhancement for a
defendant who commits the offense for the purpose of achieving a specific, identifiable non-
monetary Federal benefit that does not rise to the level of a bribe or a gratuity. Subsection
(b)(3)(B) isnat intended to apply to offensesunder thisguidelineinwhich the defendant’ sonly
motivation for commission of the offense is generally to achieve increased visibility with, or
heightened access to, public officials. Rather, subsection (b)(3)(B) is intended to apply to
defendants who commit the offense to obtain a specific, identifiable non-monetary Federal
benefit, such asa Presidential pardon or information proprietary to the gover nment.
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3. Application of Subsection (b)(4).—Subsection (b)(4) shall apply if the defendant engaged in
any combination of 30 or moreillegal transactions during the cour se of the offense, whether
or not theillegal transactions resulted in a conviction for such conduct.

4.  DepartureProvision.—lna casein which the defendant’ s conduct was part of a systematic or
pervasive corruption of a governmental function, process, or office that may cause loss of
public confidence in government, an upward departure may be warranted.

Historical Note: Effective January 25, 2003 (see Appendix C, amendment 648). Amended effective November 1, 2003 (see Appendix
C, amendment 656); November 1, 2005 (see Appendix C, amendment 679).
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PART D - OFFENSESINVOLVING DRUGSAND NARCO-TERRORISM

Historical Note: Effective November 1, 1987. Amended effective November 1, 2007 (see Appendix C, amendment 711).

1. UNLAWFUL MANUFACTURING, IMPORTING, EXPORTING, TRAFFICKING,
OR POSSESSION; CONTINUING CRIMINAL ENTERPRISE

82D1.1. Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including
Possession with I ntent to Commit These Offenses); Attempt or Conspir acy

@ Base Offense Level (Apply the greatest):

(1) 43, if the defendant is convicted under 21 U.S.C. §841(b)(1)(A),
(b)(1)(B), or (b)(1)(C), or 21 U.S.C. § 960(b)(1), (b)(2), or (b)(3), and
the offense of conviction establishes that death or serious bodily injury
resulted from the use of the substance and that the defendant committed
the offense after one or more prior convictions for asimilar offense; or

()] 38, if the defendant is convicted under 21 U.S.C. 8§ 841(b)(1)(A),
(b)(1)(B), or (b)(1)(C), or 21 U.S.C. § 960(b)(1), (b)(2), or (b)(3), and
the offense of conviction establishes that death or serious bodily injury
resulted from the use of the substance; or

(3 the offense level specified in the Drug Quantity Table set forth in
subsection (c), except that if (A) the defendant receives an adjustment
under §83B1.2 (Mitigating Role); and (B) the base offense level under
subsection (c) is (i) level 32, decrease by 2 levels; (ii) level 34 or level
36, decrease by 3 levels; or (iii) level 38, decrease by 4 levels.

(b) Specific Offense Characteristics

D If adangerous weapon (including afirearm) was possessed, increase by
2 levels.

2 If the defendant unlawfully imported or exported a controlled substance
under circumstances in which (A) an aircraft other than a regularly
scheduled commercial air carrier was used to import or export the
controlled substance, or (B) the defendant acted as a pilot, copilot,
captain, navigator, flight officer, or any other operation officer aboard
any craft or vessel carrying a controlled substance, increase by 2 levels.
If the resulting offense level islessthan level 26, increase to level 26.

(©)) If the object of the offense was the distribution of acontrolled substance

in a prison, correctional facility, or detention facility, increase by 2
levels.
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(4)

()
(6)

(7)

(8)

(9)

(10)

If (A) the offense involved the importation of amphetamine or
methamphetamine or the manufacture of amphetamine or
methamphetamine from listed chemicals that the defendant knew were
imported unlawfully, and (B) the defendant is not subject to an
adjustment under 83B1.2 (Mitigating Role), increase by 2 levels.

If the defendant is convicted under 21 U.S.C. § 865, increase by 2 levels.

If the defendant, or a person for whose conduct the defendant is
accountable under 81B1.3 (Relevant Conduct), distributed a controlled
substance through mass-marketing by means of an interactive computer
service, increase by 2 levels.

If the offense involved the distribution of an anabolic steroid and a
masking agent, increase by 2 levels.

If the defendant distributed an anabolic steroid to an athlete, increase by
2 levels.

If the defendant was convicted under 21 U.S.C. §841(g)(1)(A), increase
by 2 levels.

(Apply the greatest):

(A) If the offense involved (i) an unlawful discharge, emission, or
release into the environment of a hazardous or toxic substance;
or (ii) theunlawful transportation, treatment, storage, or disposal
of ahazardous waste, increase by 2 levels.

(B) If the defendant was convicted under 21 U.S.C. § 860a of
distributing, or possessing with intent to distribute,
methamphetamine on premises where a minor is present or
resides, increase by 2 levels. If theresulting offenselevel isless
than level 14, increase to level 14.

©  li—

() the defendant was convicted under 21 U.S.C. § 860a of
manufacturing, or possessingwithintent to manufacture,
methamphetamine on premises where aminor is present
or resides; or

(i)  theoffenseinvolved the manufacture of amphetamine or
methamphetamine and the offense created a substantial
risk of harmto (1) human life other than alife described
in subdivision (D); or (I1) the environment,

increase by 3 levels. If the resulting offense level isless than
level 27, increaseto level 27.
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(11)

(D) If the offense (i) involved the manufacture of amphetamine or
methamphetamine; and (i) created a substantial risk of harmto
thelife of aminor or anincompetent, increase by 6 levels. If the
resulting offenselevel islessthan level 30, increaseto level 30.

If the defendant meets the criteria set forth in subdivisions (1)-(5) of
subsection (a) of 85C1.2 (Limitation on Applicability of Statutory
Minimum Sentencesin Certain Cases), decrease by 2 levels.

[Subsection (¢) (Drug Quantity Table) is set forth on the following pages.]

(d) Cross References

(1)

)

If avictimwaskilled under circumstances that would constitute murder
under 18 U.S.C. § 1111 had such killing taken place within theterritorial
or maritimejurisdiction of the United States, apply 82A1.1 (First Degree
Murder) or 82A1.2 (Second Degree Murder), as appropriate, if the
resulting offense level is greater than that determined under this
guideline.

If the defendant was convicted under 21 U.S.C. § 841(b)(7) (of
distributing a controlled substance with intent to commit a crime of
violence), apply 82X 1.1 (Attempt, Solicitation, or Conspiracy) inrespect
to the crime of violence that the defendant committed, or attempted or
intended to commit, if the resulting offense level is greater than that
determined above.

(e Specia Instruction

(1)

If (A) subsection (d)(2) doesnot apply; and (B) the defendant committed,
or attempted to commit, a sexua offense against another individual by
distributing, with or without that individual’s knowledge, a controlled
substance to that individual, an adjustment under 83A1.1(b)(1) shall

apply.
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Controlled Substances and Quantity*

(1)

)

©)

(c) DRUG QUANTITY TABLE

@ 30 KG or more of Heroin;

@ 150 KG or more of Cocaine;

® 4.5 KG or more of Cocaine Baseg;

@ 30 KG or more of PCP, or 3 KG or more of PCP (actual);

e 15 KG or more of Methamphetamine, or 1.5 KG or more of
M ethamphetamine (actual), or 1.5 KG or more of "lce";

e 15 KG or more of Amphetamine, or 1.5 KG or more of Amphetamine (actual);

@ 300 G or more of LSD;

e 12 KG or more of Fentanyl;

o 3 KG or more of a Fentanyl Analogue;

@ 30,000 KG or more of Marihuang;

@ 6,000 KG or more of Hashish;

@ 600 KG or more of Hashish QOil;

@ 30,000,000 units or more of Ketamine;

@ 30,000,000 units or more of Schedule | or 11 Depressants,

e 1,875,000 units or more of Flunitrazepam.

@ At least 10 KG but less than 30 KG of Heroin;

@ At least 50 KG but less than 150 KG of Cocaing;

o Atleast 1.5 KG but lessthan 4.5 KG of Cocaine Basg;

o At least 10 KG but lessthan 30 KG of PCP, or at least 1 KG but lessthan 3
KG of PCP (actual);

o Atleast 5 KG but less than 15 KG of Methamphetamine, or at least 500 G but
lessthan 1.5 KG of Methamphetamine (actual), or at least 500 G but less than
1.5KG of "Ice";

o Atleast 5 KG but less than 15 KG of Amphetamine, or at least 500 G but less
than 1.5 KG of Amphetamine (actua);

o At least 100 G but lessthan 300 G of LSD;

e Atleast 4 KG but lessthan 12 KG of Fentanyl;

o Atleast 1 KG but less than 3 KG of a Fentanyl Analogue;

@ At least 10,000 KG but less than 30,000 KG of Marihuana;

o At least 2,000 KG but less than 6,000 KG of Hashish;

o At least 200 KG but less than 600 KG of Hashish Qil;

@ At least 10,000,000 but less than 30,000,000 units of Ketamine;

@ At least 10,000,000 but less than 30,000,000 units of Schedule | or Il
Depressants,

e At least 625,000 but less than 1,875,000 units of Flunitrazepam.

@ At least 3 KG but lessthan 10 KG of Heroin;

@ At least 15 KG but less than 50 KG of Cocaine;

@ At least 500 G but less than 1.5 KG of Cocaine Basg;

@ Atleast 3 KG but less than 10 KG of PCP, or at least 300 G but less than 1
KG of PCP (actual);

o Atleast 1.5 KG but less than 5 KG of Methamphetamine, or at least 150 G but
less than 500 G of Methamphetamine (actual), or at least 150 G but less than
500 G of "Ice";
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(4)

()

o Atleast 1.5 KG but less than 5 KG of Amphetamine, or at least 150 G but less
than 500 G of Amphetamine (actual);

e At least 30 G but less than 100 G of LSD;

e Atleast 1.2 KG but lessthan 4 KG of Fentanyl;

o Atleast 300 G but lessthan 1 KG of a Fentanyl Analogue;

o At least 3,000 KG but less than 10,000 KG of Marihuana;

@ At least 600 KG but less than 2,000 KG of Hashish;

e At least 60 KG but less than 200 KG of Hashish Qil;

e At least 3,000,000 but less than 10,000,000 units of Ketamine;

e At least 3,000,000 but lessthan 10,000,000 unitsof Schedulel or Il Depressants;

e At least 187,500 but less than 625,000 units of Flunitrazepam.

e Atleast 1 KG but less than 3 KG of Heroin; Level 32

o Atleast 5 KG but less than 15 KG of Cocaine;

e Atleast 150 G but less than 500 G of Cocaine Base;

o Atleast 1 KG but less than 3 KG of PCP, or at least 100 G but less than 300 G
of PCP (actual);

o At least 500 G but lessthan 1.5 KG of Methamphetamine, or at least 50 G but
less than 150 G of Methamphetamine (actual), or at least 50 G but less than
150 G of "Ice";

e At least 500 G but lessthan 1.5 KG of Amphetamine, or at least 50 G but less
than 150 G of Amphetamine (actual);

o Atleast 10 G but lessthan 30 G of LSD;

e At least 400 G but lessthan 1.2 KG of Fentanyl;

e At least 100 G but less than 300 G of a Fentanyl Analogue;

o Atleast 1,000 KG but less than 3,000 KG of Marihuana;

o At least 200 KG but less than 600 KG of Hashish;

@ At least 20 KG but less than 60 KG of Hashish QOil;

@ At least 1,000,000 but less than 3,000,000 units of Ketamine;

e At least 1,000,000 but less than 3,000,000 units of Schedule | or 1| Depressants;

e At least 62,500 but less than 187,500 units of Flunitrazepam.

e Atleast 700 G but less than 1 KG of Heroin; Level 30

o Atleast 3.5 KG but lessthan 5 KG of Cocaine;

@ At least 50 G but less than 150 G of Cocaine Base;

@ At least 700 G but lessthan 1 KG of PCP, or at least 70 G but less than 100 G
of PCP (actual);

e At least 350 G but lessthan 500 G of Methamphetamine, or at least 35 G but
less than 50 G of Methamphetamine (actual), or at least 35 G but less than 50
Gof "lce";

e At least 350 G but less than 500 G of Amphetamine, or at least 35 G but less
than 50 G of Amphetamine (actual);

@ Atleast 7 G but lessthan 10 G of LSD;

e At least 280 G but less than 400 G of Fentanyl;

e Atleast 70 G but less than 100 G of a Fentanyl Analogue;

o Atleast 700 KG but less than 1,000 KG of Marihuang;

@ At least 140 KG but less than 200 KG of Hashish;

@ At least 14 KG but less than 20 KG of Hashish Qil;

@ At least 700,000 but less than 1,000,000 units of Ketamine;

e At least 700,000 but less than 1,000,000 units of Schedule | or Il Depressants;

o At least 43,750 but less than 62,500 units of Flunitrazepam.
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(6)

(7)

(8)

@ At least 400 G but less than 700 G of Heroin; Level 28

@ Atleast 2 KG but less than 3.5 KG of Cocaine;

@ At least 35 G but less than 50 G of Cocaine Basg;

@ At least 400 G but less than 700 G of PCP, or at least 40 G but less than 70 G
of PCP (actual);

o At least 200 G but less than 350 G of Methamphetamine, or at least 20 G but
less than 35 G of Methamphetamine (actual), or at least 20 G but less than 35
G of "lce";

e At least 200 G but less than 350 G of Amphetamine, or at least 20 G but less
than 35 G of Amphetamine (actud);

e Atleast 4 G but lessthan 7 G of LSD;

e At least 160 G but less than 280 G of Fentanyl;

o At least 40 G but lessthan 70 G of a Fentanyl Analogue;

@ At least 400 KG but less than 700 KG of Marihuang;

@ At least 80 KG but less than 140 KG of Hashish;

o At least 8 KG but less than 14 KG of Hashish Qil;

@ At least 400,000 but less than 700,000 units of Ketamine;

e At least 400,000 but less than 700,000 units of Schedule | or |1 Depressants;

e At least 25,000 but less than 43,750 units of Flunitrazepam.

e At least 100 G but less than 400 G of Heroin; Level 26

o At least 500 G but less than 2 KG of Cocaine;

e At least 20 G but less than 35 G of Cocaine Base;

@ At least 100 G but less than 400 G of PCP, or at least 10 G but less than 40 G
of PCP (actual);

e Atleast 50 G but less than 200 G of Methamphetamine, or at least 5 G but less
than 20 G of Methamphetamine (actual), or at least 5 G but less than 20 G of
"lce";

e At least 50 G but lessthan 200 G of Amphetamine, or at least 5 G but less than
20 G of Amphetamine (actual);

o Atleast 1 G but lessthan 4 G of LSD;

e At least 40 G but lessthan 160 G of Fentanyl;

e At least 10 G but less than 40 G of a Fentanyl Analogue;

e At least 100 KG but less than 400 KG of Marihuang;

o At least 20 KG but less than 80 KG of Hashish;

o At least 2 KG but less than 8 KG of Hashish Qil;

@ At least 100,000 but less than 400,000 units of Ketamine;

e At least 100,000 but less than 400,000 units of Schedule | or |1 Depressants;

e At least 6,250 but less than 25,000 units of Flunitrazepam.

e At least 80 G but less than 100 G of Heroin; Level 24
@ At least 400 G but less than 500 G of Cocaine;
@ Atleast 5 G but less than 20 G of Cocaine Base;
@ At least 80 G but less than 100 G of PCP, or at least 8 G but less than 10 G of
PCP (actual);
e At least 40 G but less than 50 G of Methamphetamine, or at least 4 G but less
than 5 G of Methamphetamine (actual), or at least 4 G but lessthan 5 G of
"lce";
e At least 40 G but less than 50 G of Amphetamine, or at least 4 G but less than
5 G of Amphetamine (actual);
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(9)

@ At least 800 MG but lessthan 1 G of LSD;

e At least 32 G but less than 40 G of Fentanyl;

e At least 8 G but lessthan 10 G of a Fentanyl Analogue;

@ At least 80 KG but less than 100 KG of Marihuana;

@ At least 16 KG but less than 20 KG of Hashish;

@ At least 1.6 KG but less than 2 KG of Hashish Qil;

o At least 80,000 but less than 100,000 units of Ketamine;

e At least 80,000 but less than 100,000 units of Schedule | or Il Depressants,
e At least 5,000 but less than 6,250 units of Flunitrazepam.

o At least 60 G but less than 80 G of Heroin; Level 22

@ At least 300 G but less than 400 G of Cocaine;

o Atleast 4 G but lessthan 5 G of Cocaine Basg;

@ At least 60 G but less than 80 G of PCP, or at least 6 G but less than 8 G of
PCP (actual);

e At least 30 G but less than 40 G of Methamphetamine, or at least 3 G but less
than 4 G of Methamphetamine (actual), or at least 3 G but lessthan 4 G of
"lce";

o At least 30 G but less than 40 G of Amphetamine, or at least 3 G but less than
4 G of Amphetamine (actual);

o At least 600 MG but less than 800 MG of LSD;

o At least 24 G but less than 32 G of Fentanyl;

e Atleast 6 G but lessthan 8 G of a Fentanyl Analogue;

o Atleast 60 KG but less than 80 KG of Marihuana;

o At least 12 KG but less than 16 KG of Hashish;

@ At least 1.2 KG but less than 1.6 KG of Hashish Qil;

@ At least 60,000 but less than 80,000 units of Ketamine;

e At least 60,000 but less than 80,000 units of Schedule | or Il Depressants;

e At least 3,750 but less than 5,000 units of Flunitrazepam.

(10) @ At least 40 G but less than 60 G of Heroin; Level 20

@ At least 200 G but less than 300 G of Cocaine;

o Atleast 3 G but lessthan 4 G of Cocaine Basg;

o Atleast 40 G but lessthan 60 G of PCP, or at least 4 G but less than 6 G of
PCP (actual);

o Atleast 20 G but less than 30 G of Methamphetamine, or at least 2 G but less
than 3 G of Methamphetamine (actua), or at least 2 G but less than 3 G of
"lIce";

o At least 20 G but less than 30 G of Amphetamine, or at least 2 G but less than
3 G of Amphetamine (actual);

e At least 400 MG but less than 600 MG of LSD;

e At least 16 G but lessthan 24 G of Fentanyl;

e Atleast 4 G but lessthan 6 G of a Fentanyl Analogue;

@ At least 40 KG but lessthan 60 KG of Marihuang;

@ At least 8 KG but less than 12 KG of Hashish;

@ At least 800 G but lessthan 1.2 KG of Hashish Qil;

e At least 40,000 but less than 60,000 units of Ketamine;

o At least 40,000 but less than 60,000 units of Schedule | or Il Depressants;

@ 40,000 or more units of Schedule |11 substances (except Ketamine);

e At least 2,500 but less than 3,750 units of Flunitrazepam.
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(11) @ At least 20 G but less than 40 G of Heroin;

@ At least 100 G but less than 200 G of Cocaine;

o Atleast 2 G but lessthan 3 G of Cocaine Basg;

@ At least 20 G but lessthan 40 G of PCP, or at least 2 G but lessthan 4 G of
PCP (actual);

o At least 10 G but less than 20 G of Methamphetamine, or at least 1 G but less
than 2 G of Methamphetamine (actua), or at least 1 G but lessthan 2 G of
"Ice";

o Atleast 10 G but lessthan 20 G of Amphetamine, or at least 1 G but less than
2 G of Amphetamine (actual);

e At least 200 MG but less than 400 MG of LSD;

e At least 8 G but lessthan 16 G of Fentanyl;

e Atleast 2 G but lessthan 4 G of a Fentanyl Analogue;

@ At least 20 KG but lessthan 40 KG of Marihuang;

e Atleast 5 KG but less than 8 KG of Hashish;

e At least 500 G but less than 800 G of Hashish QOil;

e At least 20,000 but less than 40,000 units of Ketamine;

e At least 20,000 but less than 40,000 units of Schedule | or Il Depressants;

e At least 20,000 but less than 40,000 units of Schedule 111 substances (except
Ketamine);

e At least 1,250 but less than 2,500 units of Flunitrazepam.

(12) @ At least 10 G but less than 20 G of Heroin;

@ At least 50 G but less than 100 G of Cocaine;

o Atleast 1 G but lessthan 2 G of Cocaine Basg;

@ At least 10 G but less than 20 G of PCP, or at least 1 G but lessthan 2 G of
PCP (actual);

e Atleast 5 G but lessthan 10 G of Methamphetamine, or at least 500 MG but
lessthan 1 G of Methamphetamine (actual), or at least 500 MG but lessthan 1
G of "lce";

e Atleast 5 G but less than 10 G of Amphetamine, or at least 500 MG but less
than 1 G of Amphetamine (actual);

e At least 100 MG but less than 200 MG of LSD;

o Atleast 4 G but lessthan 8 G of Fentanyl;

e Atleast 1 G but lessthan 2 G of a Fentanyl Analogue;

o Atleast 10 KG but less than 20 KG of Marihuana;

e Atleast 2 KG but lessthan 5 KG of Hashish;

@ At least 200 G but less than 500 G of Hashish Qil;

@ At least 10,000 but less than 20,000 units of Ketamine;

e At least 10,000 but less than 20,000 units of Schedule | or Il Depressants;

e At least 10,000 but less than 20,000 units of Schedule 111 substances (except
Ketamine);

o At least 625 but less than 1,250 units of Flunitrazepam.

(13) @ At least 5 G but less than 10 G of Heroin;
@ At least 25 G but less than 50 G of Cocaing;
@ At least 500 MG but lessthan 1 G of Cocaine Basg;
@ Atleast 5 G but less than 10 G of PCP, or at least 500 MG but lessthan 1 G of
PCP (actual);
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e Atleast 2.5 G but lessthan 5 G of Methamphetamine, or at least 250 MG but
less than 500 MG of Methamphetamine (actual), or at least 250 MG but less
than 500 MG of "lce";

e At least 2.5 G but lessthan 5 G of Amphetamine, or at least 250 MG but less
than 500 MG of Amphetamine (actud);

e At least 50 MG but less than 100 MG of LSD;

e Atleast 2 G but lessthan 4 G of Fentanyl;

e At least 500 MG but lessthan 1 G of a Fentanyl Analogue;

@ Atleast 5 KG but less than 10 KG of Marihuang;

e Atleast 1 KG but less than 2 KG of Hashish;

e At least 100 G but less than 200 G of Hashish QOil;

@ At least 5,000 but less than 10,000 units of Ketamine;

e At least 5,000 but less than 10,000 units of Schedule | or || Depressants;

e At least 5,000 but less than 10,000 units of Schedule |11 substances (except
Ketamine);

e At least 312 but less than 625 units of Flunitrazepam.

(14) @ Lessthan 5 G of Heroin;

e Lessthan 25 G of Cocaine;

@ Lessthan 500 MG of Cocaine Basg;

e Lessthan 5 G of PCP, or less than 500 MG of PCP (actual);

e Lessthan 2.5 G of Methamphetamine, or less than 250 MG of
M ethamphetamine (actual), or less than 250 MG of "lce";

e Lessthan 2.5 G of Amphetamine, or less than 250 MG of Amphetamine
(actual);

® Lessthan 50 MG of LSD;

e Lessthan 2 G of Fentanyl;

e Lessthan 500 MG of aFentanyl Analogue;

o Atleast 2.5 KG but less than 5 KG of Marihuang;

e At least 500 G but less than 1 KG of Hashish;

@ At least 50 G but less than 100 G of Hashish QOil;

@ At least 2,500 but less than 5,000 units of Ketamine;

e At least 2,500 but less than 5,000 units of Schedule | or Il Depressants;

e At least 2,500 but less than 5,000 units of Schedule 111 substances (except
Ketamine);

e At least 156 but less than 312 units of Flunitrazepam;

@ 40,000 or more units of Schedule IV substances (except Flunitrazepam).

(15) @ At least 1 KG but lessthan 2.5 KG of Marihuana;

@ At least 200 G but less than 500 G of Hashish;

@ At least 20 G but less than 50 G of Hashish Qil;

@ At least 1,000 but less than 2,500 units of Ketamine;

e At least 1,000 but less than 2,500 units of Schedule | or Il Depressants;

e Atleast 1,000 but less than 2,500 units of Schedule 111 substances (except
Ketamine);

e At least 62 but less than 156 units of Flunitrazepam;

e At least 16,000 but less than 40,000 units of Schedule IV substances (except
Flunitrazepam).

(16) @ At least 250 G but less than 1 KG of Marihuang;

@ At least 50 G but less than 200 G of Hashish;
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® At least 5 G but less than 20 G of Hashish Qil;

@ At least 250 but less than 1,000 units of Ketamine;

e At least 250 but less than 1,000 units of Schedule | or Il Depressants;

e At least 250 but less than 1,000 units of Schedule 111 substances (except
Ketamine);

e Lessthan 62 units of Flunitrazepam,

e At least 4,000 but less than 16,000 units of Schedule IV substances (except
Flunitrazepam);

@ 40,000 or more units of Schedule V substances.

(17) @ Lessthan 250 G of Marihuana;

@ Lessthan 50 G of Hashish;

@ Lessthan 5 G of Hashish QOil;

@ Lessthan 250 units of Ketamine;

e Lessthan 250 units of Schedule | or |1 Depressants;

e Lessthan 250 units of Schedule |11 substances (except Ketamine);

@ Lessthan 4,000 units of Schedule IV substances (except Flunitrazepam);
@ Less than 40,000 units of Schedule V substances.

Level 6

*Notes to Drug Quantity Table:

(A)

(B)

(©)

(D)

(E)

(F)

Unless otherwise specified, the weight of a controlled substance set forth in the table refersto the
entire weight of any mixture or substance containing a detectable amount of the controlled
substance. If amixture or substance contains more than one controlled substance, the weight of the
entire mixture or substanceis assigned to the controlled substance that resultsin the greater offense
level.

The terms "PCP (actual)", "Amphetamine (actual)", and "Methamphetamine (actual)" refer to the
weight of the controlled substance, itself, contained in the mixture or substance. For example, a
mixture weighing 10 grams containing PCP at 50% purity contains 5 grams of PCP (actual). Inthe
case of amixture or substance containing PCP, amphetamine, or methamphetamine, use the offense
level determined by the entire weight of the mixture or substance, or the offense level determined
by the weight of the PCP (actual), amphetamine (actual), or methamphetamine (actual), whichever
isgreater.

Theterm "Oxycodone (actual)" refersto the weight of the controlled substance, itself, contained in
the pill, capsule, or mixture.

"Ice,” for the purposes of this guideline, means a mixture or substance containing
d-methamphetamine hydrochloride of at least 80% purity.

"Cocaine base," for the purposes of this guideline, means "crack." "Crack" isthe street namefor a
form of cocainebase, usually prepared by processing cocaine hydrochl orideand sodium bicarbonate,
and usually appearing in alumpy, rocklike form.

Inthecase of an offenseinvolving marihuanaplants, treat each plant, regardlessof sex, asequivalent
to 100 G of marihuana. Provided, however, that if the actual weight of the marihuanaisgreater, use
the actual weight of the marihuana.

In the case of Schedule | or |l Depressants (except gamma-hydroxybutyric acid), Schedule 111
substances, SchedulelV substances, and Schedule V substances, one"unit" meansonepill, capsule,
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(G)

(H)

(1)

or tablet. If the substance (except gamma-hydroxybutyric acid) isin liquid form, one "unit" means
0.5ml. For ananabolic steroid that isnot inapill, capsule, tablet, or liquid form (e.g., patch, topical
cream, aerosol), the court shall determine the base offense level using areasonable estimate of the
quantity of anabolic steroid involvedintheoffense. In making areasonable estimate, the court shall
consider that each 25 mg of an anabolic steroid is one "unit".

In the case of LSD on acarrier medium (e.g., a sheet of blotter paper), do not use the weight of the
LSD/carrier medium. Instead, treat each dose of LSD on the carrier medium as equal to 0.4 mg of
L SD for the purposes of the Drug Quantity Table.

Hashish, for the purposes of this guideline, means a resinous substance of cannabis that includes
(i) one or more of the tetrahydrocannabinols (as listed in 21 C.F.R. § 1308.11(d)(25)), (ii) at least
two of the following: cannabinol, cannabidiol, or cannabichromene, and (iii) fragments of plant
material (such as cystolith fibers).

Hashish oil, for the purposes of this guideline, means a preparation of the soluble cannabinoids
derived from cannabis that includes (i) one or more of the tetrahydrocannabinols (aslisted in 21
C.F.R. § 1308.11(d)(25)), (ii) at least two of the following: cannabinol, cannabidiol, or
cannabichromene, and (iii) is essentially free of plant material (e.g., plant fragments). Typically,
hashish ail is aviscous, dark colored oil, but it can vary from adry resin to a colorless liquid.

Commentary

Satutory Provisions: 21 U.SC. 88841(a), (b)(1)-(3), (7), (9), 860a, 865, 960(a), (b); 49 U.S.C. § 46317(b).

For additional statutory provision(s), see Appendix A (Satutory Index).

Application Notes:

1

"Mixtureor substance" asused in thisguideline hasthe same meaning asin 21 U.S.C. § 841, except
asexpressly provided. Mixtureor substance doesnot include material sthat must be separated from
the controlled substance before the controlled substance can be used. Examples of such materials
includethefiberglassinacocaine/fiber glassbonded suitcase, beeswax in a cocaine/beeswax statue,
and waste water from an illicit laboratory used to manufacture a controlled substance. If such
material cannot readily be separated from the mixture or substance that appropriately is counted
in the Drug Quantity Table, the court may use any reasonable method to appr oximate the weight of
the mixture or substance to be counted.

An upward departure nonethel ess may be warranted when the mixture or substance counted in the
Drug Quantity Tableis combined with other, non-countable material in an unusually sophisticated
manner in order to avoid detection.

Smilarly, inthecase of marihuanahaving a moisture content that render sthe marihuana unsuitable
for consumption without drying (this might occur, for example, with a bale of rain-soaked
marihuana or freshly harvested marihuana that had not been dried), an approximation of theweight
of the marihuana without such excess moisture content is to be used.

The statute and guideline also apply to "counterfeit" substances, which are defined in 21 U.S.C.

§ 802 to mean controlled substances that are falsely labeled so as to appear to have been
legitimately manufactured or distributed.
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3. Definitions of "firearm" and "dangerous weapon" are found in the Commentary to §1B1.1
(Application Instructions). The enhancement for weapon possession reflects the increased danger
of violencewhen drug tr afficker s possess weapons. The adjustment should be applied if the weapon
was present, unlessit is clearly improbable that the weapon was connected with the offense. For
exampl e, the enhancement would not be applied if the defendant, arrested at his residence, had an
unloaded hunting rifle in the closet. The enhancement also appliesto offensesthat are referenced
to 82D1.1; see §82D1.2(a)(1) and (2), 2D1.5(a)(1), 2D1.6, 2D1.7(b)(1), 2D1.8, 2D1.11(c)(1),
2D1.12(c)(1), and 2D2.1(b)(1).

4, Distribution of "a small amount of marihuana for no remuneration”, 21 U.SC. § 841(b)(4), is
treated as simple possession, to which §2D2.1 applies.

5. Analogues and Controlled Substances Not Referenced in this Guideline—Any reference to a
particular controlled substance in these guidelinesincludes all salts, isomers, all salts of isomers,
and, except as otherwise provided, any analogue of that controlled substance. Any reference to
cocaine includes ecgonine and coca leaves, except extracts of coca leaves from which cocaine and
ecgonine have been removed. For purposesof thisguideline "analogue" hasthe meaning given the
term "controlled substance analogue” in 21 U.SC. 8§ 802(32). In determining the appropriate
sentence, the court also may consider whether the same quantity of anal ogue produces a greater
effect on the central nervous system than the controlled substance for which it is an analogue.

In the case of a controlled substance that is not specifically referenced in this guideline, determine
the base offense level using the marihuana equivalency of the most closely related controlled
substancereferencedinthisguideline. Indetermining themost closely related controlled substance,
the court shall, to the extent practicable, consider the following:

(A) Whether the controlled substance not referenced in this guideline has a chemical
structure that is substantially similar to a controlled substance referenced in this
guideline.

(B) Whether the controlled substance not referenced in this guideline has a stimulant,
depressant, or hallucinogenic effect on the central nervous system that is
substantially similar to the stimulant, depressant, or hallucinogenic effect on the
central nervous system of a controlled substance referenced in this guideline.

(© Whether alesser or greater quantity of the controlled substance not referenced in
this guideline is needed to produce a substantially similar effect on the central
nervous system as a controlled substance referenced in this guideline.

6. Where there are multiple transactions or multiple drug types, the quantities of drugs are to be
added. Tables for making the necessary conversions are provided bel ow.

7. Where a mandatory (statutory) minimum sentence applies, this mandatory minimum sentence may
be "waived" and a lower sentence imposed (including a downward departure), as provided in 28
U.SC. § 994(n), by reason of a defendant’s "substantial assistance in the investigation or
prosecution of another person who has committed an offense.” See 85K 1.1 (Substantial Assistance
to Authorities). In addition, 18 U.S.C. § 3553(f) provides an exception to the applicability of
mandatory minimum sentences in certain cases. See 85C1.2 (Limitation on Applicability of
Satutory Minimum Sentences in Certain Cases).

8. I nteraction with §3B1.3.—A defendant who used special skillsin the commission of the offense may
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10.

be subject to an adjustment under 83B1.3 (Abuse of Position of Trust or Use of Special ill).
Certain professionals often occupy essential positions in drug trafficking schemes. These
professionals include doctors, pilots, boat captains, financiers, bankers, attorneys, chemists,
accountants, and others whose special skill, trade, profession, or position may be used to
significantly facilitate the commission of a drug offense. Additionally, an enhancement under
83B1.3 ordinarily would apply in a case in which the defendant used hisor her position as a coach
to influence an athlete to use an anabolic steroid.

Note, however, that if an adjustment from subsection (b)(2)(B) applies, do not apply 83B1.3 (Abuse
of Position of Trust or Use of Special Skill).

Trafficking in controlled substances, compounds, or mixtures of unusually high purity may warrant
an upward departure, except in the case of PCP, amphetamine, methamphetamine, or oxycodone
for which the guideline itself provides for the consideration of purity (see the footnote to the Drug
Quantity Table). The purity of the controlled substance, particularly in the case of heroin, may be
relevant in the sentencing process because it is probative of the defendant’ srole or position in the
chain of distribution. Snce controlled substances are often diluted and combined with other
substances as they pass down the chain of distribution, the fact that a defendant isin possession of
unusually pure narcotics may indicate a prominent role in the criminal enterprise and proximity to
the source of the drugs. Aslarge quantities are normally associated with high purities, this factor
is particularly relevant where smaller quantities are involved.

Use of Drug Equivalency Tables.—

(A) Controlled Substances Not Referenced in Drug Quantity Table.—The Commission hasused
the sentences provided in, and equivalences derived from, the statute (21 U.SC. §
841(b)(1)), asthe primary basisfor the guideline sentences. The statute, however, provides
direction only for the more common controlled substances, i.e., heroin, cocaine, PCP,
methamphetamine, fentanyl, LSD and marihuana. Inthe caseof a controlled substancethat
is not specifically referenced in the Drug Quantity Table, determine the base offense level
asfollows:

) Use the Drug Equivalency Tables to convert the quantity of the controlled
substance involved in the offense to its equivalent quantity of marihuana.

(i) Find the equivalent quantity of marihuana in the Drug Quantity Table.

(iii) Use the offense level that corresponds to the equivalent quantity of marihuana as
the base offense level for the controlled substance involved in the offense.

(Seealso Application Note5.) For example, inthe Drug Equivalency Tablesset forthinthis
Note, 1 gm of a substance containing oxymorphone, a Schedule | opiate, converts to an
equivalent quantity of 5 kg of marihuana. In a caseinvolving 100 gm of oxymor phone, the
equivalent quantity of marihuana would be 500 kg, which corresponds to a base offense
level of 28 in the Drug Quantity Table.

(B) Combining Differing Controlled Substances (Except Cocaine Base).—The Drug
Equivalency Tables also provide a meansfor combining differing controlled substances to
obtain a single offense level. In each case, convert each of the drugs to its marihuana
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(9)

@ At least 800 MG but lessthan 1 G of LSD;

e At least 32 G but less than 40 G of Fentanyl;

e At least 8 G but lessthan 10 G of a Fentanyl Analogue;

@ At least 80 KG but less than 100 KG of Marihuana;

@ At least 16 KG but less than 20 KG of Hashish;

@ At least 1.6 KG but less than 2 KG of Hashish Qil;

o At least 80,000 but less than 100,000 units of Ketamine;

e At least 80,000 but less than 100,000 units of Schedule | or Il Depressants,
e At least 5,000 but less than 6,250 units of Flunitrazepam.

o At least 60 G but less than 80 G of Heroin; Level 22

@ At least 300 G but less than 400 G of Cocaine;

o Atleast 4 G but lessthan 5 G of Cocaine Basg;

@ At least 60 G but less than 80 G of PCP, or at least 6 G but less than 8 G of
PCP (actual);

e At least 30 G but less than 40 G of Methamphetamine, or at least 3 G but less
than 4 G of Methamphetamine (actual), or at least 3 G but lessthan 4 G of
"lce";

o At least 30 G but less than 40 G of Amphetamine, or at least 3 G but less than
4 G of Amphetamine (actual);

o At least 600 MG but less than 800 MG of LSD;

o At least 24 G but less than 32 G of Fentanyl;

e Atleast 6 G but lessthan 8 G of a Fentanyl Analogue;

o Atleast 60 KG but less than 80 KG of Marihuana;

o At least 12 KG but less than 16 KG of Hashish;

@ At least 1.2 KG but less than 1.6 KG of Hashish Qil;

@ At least 60,000 but less than 80,000 units of Ketamine;

e At least 60,000 but less than 80,000 units of Schedule | or Il Depressants;

e At least 3,750 but less than 5,000 units of Flunitrazepam.

(10) @ At least 40 G but less than 60 G of Heroin; Level 20

@ At least 200 G but less than 300 G of Cocaine;

o Atleast 3 G but lessthan 4 G of Cocaine Basg;

o Atleast 40 G but lessthan 60 G of PCP, or at least 4 G but less than 6 G of
PCP (actual);

o Atleast 20 G but less than 30 G of Methamphetamine, or at least 2 G but less
than 3 G of Methamphetamine (actua), or at least 2 G but less than 3 G of
"lIce";

o At least 20 G but less than 30 G of Amphetamine, or at least 2 G but less than
3 G of Amphetamine (actual);

e At least 400 MG but less than 600 MG of LSD;

e At least 16 G but lessthan 24 G of Fentanyl;

e Atleast 4 G but lessthan 6 G of a Fentanyl Analogue;

@ At least 40 KG but lessthan 60 KG of Marihuang;

@ At least 8 KG but less than 12 KG of Hashish;

@ At least 800 G but lessthan 1.2 KG of Hashish Qil;

e At least 40,000 but less than 60,000 units of Ketamine;

o At least 40,000 but less than 60,000 units of Schedule | or Il Depressants;

@ 40,000 or more units of Schedule |11 substances (except Ketamine);

e At least 2,500 but less than 3,750 units of Flunitrazepam.
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(11) @ At least 20 G but less than 40 G of Heroin;

@ At least 100 G but less than 200 G of Cocaine;

o Atleast 2 G but lessthan 3 G of Cocaine Basg;

@ At least 20 G but lessthan 40 G of PCP, or at least 2 G but lessthan 4 G of
PCP (actual);

o At least 10 G but less than 20 G of Methamphetamine, or at least 1 G but less
than 2 G of Methamphetamine (actua), or at least 1 G but lessthan 2 G of
"Ice";

o Atleast 10 G but lessthan 20 G of Amphetamine, or at least 1 G but less than
2 G of Amphetamine (actual);

e At least 200 MG but less than 400 MG of LSD;

e At least 8 G but lessthan 16 G of Fentanyl;

e Atleast 2 G but lessthan 4 G of a Fentanyl Analogue;

@ At least 20 KG but lessthan 40 KG of Marihuang;

e Atleast 5 KG but less than 8 KG of Hashish;

e At least 500 G but less than 800 G of Hashish QOil;

e At least 20,000 but less than 40,000 units of Ketamine;

e At least 20,000 but less than 40,000 units of Schedule | or Il Depressants;

e At least 20,000 but less than 40,000 units of Schedule 111 substances (except
Ketamine);

e At least 1,250 but less than 2,500 units of Flunitrazepam.

(12) @ At least 10 G but less than 20 G of Heroin;

@ At least 50 G but less than 100 G of Cocaine;

o Atleast 1 G but lessthan 2 G of Cocaine Basg;

@ At least 10 G but less than 20 G of PCP, or at least 1 G but lessthan 2 G of
PCP (actual);

e Atleast 5 G but lessthan 10 G of Methamphetamine, or at least 500 MG but
lessthan 1 G of Methamphetamine (actual), or at least 500 MG but lessthan 1
G of "lce";

e Atleast 5 G but less than 10 G of Amphetamine, or at least 500 MG but less
than 1 G of Amphetamine (actual);

e At least 100 MG but less than 200 MG of LSD;

o Atleast 4 G but lessthan 8 G of Fentanyl;

e Atleast 1 G but lessthan 2 G of a Fentanyl Analogue;

o Atleast 10 KG but less than 20 KG of Marihuana;

e Atleast 2 KG but lessthan 5 KG of Hashish;

@ At least 200 G but less than 500 G of Hashish Qil;

@ At least 10,000 but less than 20,000 units of Ketamine;

e At least 10,000 but less than 20,000 units of Schedule | or Il Depressants;

e At least 10,000 but less than 20,000 units of Schedule 111 substances (except
Ketamine);

o At least 625 but less than 1,250 units of Flunitrazepam.

(13) @ At least 5 G but less than 10 G of Heroin;
@ At least 25 G but less than 50 G of Cocaing;
@ At least 500 MG but lessthan 1 G of Cocaine Basg;
@ Atleast 5 G but less than 10 G of PCP, or at least 500 MG but lessthan 1 G of
PCP (actual);
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e Atleast 2.5 G but lessthan 5 G of Methamphetamine, or at least 250 MG but
less than 500 MG of Methamphetamine (actual), or at least 250 MG but less
than 500 MG of "lce";

e At least 2.5 G but lessthan 5 G of Amphetamine, or at least 250 MG but less
than 500 MG of Amphetamine (actud);

e At least 50 MG but less than 100 MG of LSD;

e Atleast 2 G but lessthan 4 G of Fentanyl;

e At least 500 MG but lessthan 1 G of a Fentanyl Analogue;

@ Atleast 5 KG but less than 10 KG of Marihuang;

e Atleast 1 KG but less than 2 KG of Hashish;

e At least 100 G but less than 200 G of Hashish QOil;

@ At least 5,000 but less than 10,000 units of Ketamine;

e At least 5,000 but less than 10,000 units of Schedule | or || Depressants;

e At least 5,000 but less than 10,000 units of Schedule |11 substances (except
Ketamine);

e At least 312 but less than 625 units of Flunitrazepam.

(14) @ Lessthan 5 G of Heroin;

e Lessthan 25 G of Cocaine;

@ Lessthan 500 MG of Cocaine Basg;

e Lessthan 5 G of PCP, or less than 500 MG of PCP (actual);

e Lessthan 2.5 G of Methamphetamine, or less than 250 MG of
M ethamphetamine (actual), or less than 250 MG of "lce";

e Lessthan 2.5 G of Amphetamine, or less than 250 MG of Amphetamine
(actual);

® Lessthan 50 MG of LSD;

e Lessthan 2 G of Fentanyl;

e Lessthan 500 MG of aFentanyl Analogue;

o Atleast 2.5 KG but less than 5 KG of Marihuang;

e At least 500 G but less than 1 KG of Hashish;

@ At least 50 G but less than 100 G of Hashish QOil;

@ At least 2,500 but less than 5,000 units of Ketamine;

e At least 2,500 but less than 5,000 units of Schedule | or Il Depressants;

e At least 2,500 but less than 5,000 units of Schedule 111 substances (except
Ketamine);

e At least 156 but less than 312 units of Flunitrazepam;

@ 40,000 or more units of Schedule IV substances (except Flunitrazepam).

(15) @ At least 1 KG but lessthan 2.5 KG of Marihuana;

@ At least 200 G but less than 500 G of Hashish;

@ At least 20 G but less than 50 G of Hashish Qil;

@ At least 1,000 but less than 2,500 units of Ketamine;

e At least 1,000 but less than 2,500 units of Schedule | or Il Depressants;

e Atleast 1,000 but less than 2,500 units of Schedule 111 substances (except
Ketamine);

e At least 62 but less than 156 units of Flunitrazepam;

e At least 16,000 but less than 40,000 units of Schedule IV substances (except
Flunitrazepam).

(16) @ At least 250 G but less than 1 KG of Marihuang;

@ At least 50 G but less than 200 G of Hashish;
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® At least 5 G but less than 20 G of Hashish Qil;

@ At least 250 but less than 1,000 units of Ketamine;

e At least 250 but less than 1,000 units of Schedule | or Il Depressants;

e At least 250 but less than 1,000 units of Schedule 111 substances (except
Ketamine);

e Lessthan 62 units of Flunitrazepam,

e At least 4,000 but less than 16,000 units of Schedule IV substances (except
Flunitrazepam);

@ 40,000 or more units of Schedule V substances.

(17) @ Lessthan 250 G of Marihuana;

@ Lessthan 50 G of Hashish;

@ Lessthan 5 G of Hashish QOil;

@ Lessthan 250 units of Ketamine;

e Lessthan 250 units of Schedule | or |1 Depressants;

e Lessthan 250 units of Schedule |11 substances (except Ketamine);

@ Lessthan 4,000 units of Schedule IV substances (except Flunitrazepam);
@ Less than 40,000 units of Schedule V substances.

Level 6

*Notes to Drug Quantity Table:

(A)

(B)

(©)

(D)

(E)

(F)

Unless otherwise specified, the weight of a controlled substance set forth in the table refersto the
entire weight of any mixture or substance containing a detectable amount of the controlled
substance. If amixture or substance contains more than one controlled substance, the weight of the
entire mixture or substanceis assigned to the controlled substance that resultsin the greater offense
level.

The terms "PCP (actual)", "Amphetamine (actual)", and "Methamphetamine (actual)" refer to the
weight of the controlled substance, itself, contained in the mixture or substance. For example, a
mixture weighing 10 grams containing PCP at 50% purity contains 5 grams of PCP (actual). Inthe
case of amixture or substance containing PCP, amphetamine, or methamphetamine, use the offense
level determined by the entire weight of the mixture or substance, or the offense level determined
by the weight of the PCP (actual), amphetamine (actual), or methamphetamine (actual), whichever
isgreater.

Theterm "Oxycodone (actual)" refersto the weight of the controlled substance, itself, contained in
the pill, capsule, or mixture.

"Ice,” for the purposes of this guideline, means a mixture or substance containing
d-methamphetamine hydrochloride of at least 80% purity.

"Cocaine base," for the purposes of this guideline, means "crack." "Crack" isthe street namefor a
form of cocainebase, usually prepared by processing cocaine hydrochl orideand sodium bicarbonate,
and usually appearing in alumpy, rocklike form.

Inthecase of an offenseinvolving marihuanaplants, treat each plant, regardlessof sex, asequivalent
to 100 G of marihuana. Provided, however, that if the actual weight of the marihuanaisgreater, use
the actual weight of the marihuana.

In the case of Schedule | or |l Depressants (except gamma-hydroxybutyric acid), Schedule 111
substances, SchedulelV substances, and Schedule V substances, one"unit" meansonepill, capsule,
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(G)

(H)

(1)

or tablet. If the substance (except gamma-hydroxybutyric acid) isin liquid form, one "unit" means
0.5ml. For ananabolic steroid that isnot inapill, capsule, tablet, or liquid form (e.g., patch, topical
cream, aerosol), the court shall determine the base offense level using areasonable estimate of the
quantity of anabolic steroid involvedintheoffense. In making areasonable estimate, the court shall
consider that each 25 mg of an anabolic steroid is one "unit".

In the case of LSD on acarrier medium (e.g., a sheet of blotter paper), do not use the weight of the
LSD/carrier medium. Instead, treat each dose of LSD on the carrier medium as equal to 0.4 mg of
L SD for the purposes of the Drug Quantity Table.

Hashish, for the purposes of this guideline, means a resinous substance of cannabis that includes
(i) one or more of the tetrahydrocannabinols (as listed in 21 C.F.R. § 1308.11(d)(25)), (ii) at least
two of the following: cannabinol, cannabidiol, or cannabichromene, and (iii) fragments of plant
material (such as cystolith fibers).

Hashish oil, for the purposes of this guideline, means a preparation of the soluble cannabinoids
derived from cannabis that includes (i) one or more of the tetrahydrocannabinols (aslisted in 21
C.F.R. § 1308.11(d)(25)), (ii) at least two of the following: cannabinol, cannabidiol, or
cannabichromene, and (iii) is essentially free of plant material (e.g., plant fragments). Typically,
hashish ail is aviscous, dark colored oil, but it can vary from adry resin to a colorless liquid.

Commentary

Satutory Provisions: 21 U.SC. 88841(a), (b)(1)-(3), (7), (9), 860a, 865, 960(a), (b); 49 U.S.C. § 46317(b).

For additional statutory provision(s), see Appendix A (Satutory Index).

Application Notes:

1

"Mixtureor substance" asused in thisguideline hasthe same meaning asin 21 U.S.C. § 841, except
asexpressly provided. Mixtureor substance doesnot include material sthat must be separated from
the controlled substance before the controlled substance can be used. Examples of such materials
includethefiberglassinacocaine/fiber glassbonded suitcase, beeswax in a cocaine/beeswax statue,
and waste water from an illicit laboratory used to manufacture a controlled substance. If such
material cannot readily be separated from the mixture or substance that appropriately is counted
in the Drug Quantity Table, the court may use any reasonable method to appr oximate the weight of
the mixture or substance to be counted.

An upward departure nonethel ess may be warranted when the mixture or substance counted in the
Drug Quantity Tableis combined with other, non-countable material in an unusually sophisticated
manner in order to avoid detection.

Smilarly, inthecase of marihuanahaving a moisture content that render sthe marihuana unsuitable
for consumption without drying (this might occur, for example, with a bale of rain-soaked
marihuana or freshly harvested marihuana that had not been dried), an approximation of theweight
of the marihuana without such excess moisture content is to be used.

The statute and guideline also apply to "counterfeit" substances, which are defined in 21 U.S.C.

§ 802 to mean controlled substances that are falsely labeled so as to appear to have been
legitimately manufactured or distributed.
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3. Definitions of "firearm" and "dangerous weapon" are found in the Commentary to §1B1.1
(Application Instructions). The enhancement for weapon possession reflects the increased danger
of violencewhen drug tr afficker s possess weapons. The adjustment should be applied if the weapon
was present, unlessit is clearly improbable that the weapon was connected with the offense. For
exampl e, the enhancement would not be applied if the defendant, arrested at his residence, had an
unloaded hunting rifle in the closet. The enhancement also appliesto offensesthat are referenced
to 82D1.1; see §82D1.2(a)(1) and (2), 2D1.5(a)(1), 2D1.6, 2D1.7(b)(1), 2D1.8, 2D1.11(c)(1),
2D1.12(c)(1), and 2D2.1(b)(1).

4, Distribution of "a small amount of marihuana for no remuneration”, 21 U.SC. § 841(b)(4), is
treated as simple possession, to which §2D2.1 applies.

5. Analogues and Controlled Substances Not Referenced in this Guideline—Any reference to a
particular controlled substance in these guidelinesincludes all salts, isomers, all salts of isomers,
and, except as otherwise provided, any analogue of that controlled substance. Any reference to
cocaine includes ecgonine and coca leaves, except extracts of coca leaves from which cocaine and
ecgonine have been removed. For purposesof thisguideline "analogue" hasthe meaning given the
term "controlled substance analogue” in 21 U.SC. 8§ 802(32). In determining the appropriate
sentence, the court also may consider whether the same quantity of anal ogue produces a greater
effect on the central nervous system than the controlled substance for which it is an analogue.

In the case of a controlled substance that is not specifically referenced in this guideline, determine
the base offense level using the marihuana equivalency of the most closely related controlled
substancereferencedinthisguideline. Indetermining themost closely related controlled substance,
the court shall, to the extent practicable, consider the following:

(A) Whether the controlled substance not referenced in this guideline has a chemical
structure that is substantially similar to a controlled substance referenced in this
guideline.

(B) Whether the controlled substance not referenced in this guideline has a stimulant,
depressant, or hallucinogenic effect on the central nervous system that is
substantially similar to the stimulant, depressant, or hallucinogenic effect on the
central nervous system of a controlled substance referenced in this guideline.

(© Whether alesser or greater quantity of the controlled substance not referenced in
this guideline is needed to produce a substantially similar effect on the central
nervous system as a controlled substance referenced in this guideline.

6. Where there are multiple transactions or multiple drug types, the quantities of drugs are to be
added. Tables for making the necessary conversions are provided bel ow.

7. Where a mandatory (statutory) minimum sentence applies, this mandatory minimum sentence may
be "waived" and a lower sentence imposed (including a downward departure), as provided in 28
U.SC. § 994(n), by reason of a defendant’s "substantial assistance in the investigation or
prosecution of another person who has committed an offense.” See 85K 1.1 (Substantial Assistance
to Authorities). In addition, 18 U.S.C. § 3553(f) provides an exception to the applicability of
mandatory minimum sentences in certain cases. See 85C1.2 (Limitation on Applicability of
Satutory Minimum Sentences in Certain Cases).

8. I nteraction with §3B1.3.—A defendant who used special skillsin the commission of the offense may
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10.

be subject to an adjustment under 83B1.3 (Abuse of Position of Trust or Use of Special ill).
Certain professionals often occupy essential positions in drug trafficking schemes. These
professionals include doctors, pilots, boat captains, financiers, bankers, attorneys, chemists,
accountants, and others whose special skill, trade, profession, or position may be used to
significantly facilitate the commission of a drug offense. Additionally, an enhancement under
83B1.3 ordinarily would apply in a case in which the defendant used hisor her position as a coach
to influence an athlete to use an anabolic steroid.

Note, however, that if an adjustment from subsection (b)(2)(B) applies, do not apply 83B1.3 (Abuse
of Position of Trust or Use of Special Skill).

Trafficking in controlled substances, compounds, or mixtures of unusually high purity may warrant
an upward departure, except in the case of PCP, amphetamine, methamphetamine, or oxycodone
for which the guideline itself provides for the consideration of purity (see the footnote to the Drug
Quantity Table). The purity of the controlled substance, particularly in the case of heroin, may be
relevant in the sentencing process because it is probative of the defendant’ srole or position in the
chain of distribution. Snce controlled substances are often diluted and combined with other
substances as they pass down the chain of distribution, the fact that a defendant isin possession of
unusually pure narcotics may indicate a prominent role in the criminal enterprise and proximity to
the source of the drugs. Aslarge quantities are normally associated with high purities, this factor
is particularly relevant where smaller quantities are involved.

Use of Drug Equivalency Tables.—

(A) Controlled Substances Not Referenced in Drug Quantity Table.—The Commission hasused
the sentences provided in, and equivalences derived from, the statute (21 U.SC. §
841(b)(1)), asthe primary basisfor the guideline sentences. The statute, however, provides
direction only for the more common controlled substances, i.e., heroin, cocaine, PCP,
methamphetamine, fentanyl, LSD and marihuana. Inthe caseof a controlled substancethat
is not specifically referenced in the Drug Quantity Table, determine the base offense level
asfollows:

) Use the Drug Equivalency Tables to convert the quantity of the controlled
substance involved in the offense to its equivalent quantity of marihuana.

(i) Find the equivalent quantity of marihuana in the Drug Quantity Table.

(iii) Use the offense level that corresponds to the equivalent quantity of marihuana as
the base offense level for the controlled substance involved in the offense.

(Seealso Application Note5.) For example, inthe Drug Equivalency Tablesset forthinthis
Note, 1 gm of a substance containing oxymorphone, a Schedule | opiate, converts to an
equivalent quantity of 5 kg of marihuana. In a caseinvolving 100 gm of oxymor phone, the
equivalent quantity of marihuana would be 500 kg, which corresponds to a base offense
level of 28 in the Drug Quantity Table.

(B) Combining Differing Controlled Substances (Except Cocaine Base).—The Drug
Equivalency Tables also provide a meansfor combining differing controlled substances to
obtain a single offense level. In each case, convert each of the drugs to its marihuana
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(®)

equivalent, add the quantities, and look up thetotal inthe Drug Quantity Tableto obtain
the combined offense level. To determine a single offense level in a case involving
cocaine base and other controlled substances, see subdivision (D) of this note.

For certain types of controlled substances, the marihuana equivalencies in the Drug
Equivalency Tables are "capped” at specified amounts (e.g., the combined equivalent
weight of all Schedule V controlled substances shall not exceed 999 grams of
marihuana). Wherethereare controlled substances from more than one schedule (e.g.,
a quantity of a Schedule 1V substance and a quantity of a Schedule V substance),
determine the marihuana equival ency for each schedule separately (subject to the cap,
if any, applicabletothat schedule). Then add the marihuana equival enciesto determine
the combined marihuana equivalency (subject to the cap, if any, applicable to the
combined amounts).

Note: Because of the statutory equival ences, theratiosin the Drug Equivalency Tables
do not necessarily reflect dosages based on pharmacological equivalents.

Examples for Combining Differing Controlled Substances (Except Cocaine Base).—

) The defendant is convicted of selling 70 grams of a substance containing PCP
(Level 22) and 250 milligrams of a substance containing LD (Level 18). The
PCP convertsto 70 kilograms of marihuana; the LSD convertsto 25 kilograms
of marihuana. Thetotal is therefore equivalent to 95 kilograms of marihuana,
for which the Drug Quantity Table provides an offense level of 24.

(i)  Thedefendant isconvicted of selling 500 grams of marihuana (Level 8) and five
kilograms of diazepam (Level 8). The diazepam, a Schedule IV drug, is
equivalent to 625 gramsof marihuana. Thetotal, 1.125kilograms of marihuana,
has an offense level of 10 in the Drug Quantity Table.

(iii)  The defendant is convicted of selling 80 grams of cocaine (Level 16) and five
kilograms of marihuana (Level 14). The cocaineis equivalent to 16 kilograms
of marihuana. Thetotal is therefore equivalent to 21 kilograms of marihuana,
which has an offense level of 18 in the Drug Quantity Table.

(iv)  Thedefendant is convicted of selling 56,000 units of a Schedule |11 substance,
100,000 units of a Schedule IV substance, and 200,000 units of a Schedule V
substance. The marihuana equivalency for the Schedule 111 substance is 56
kilograms of marihuana (below the cap of 59.99 kilograms of marihuana set
forth as the maximum equivalent weight for Schedule 111 substances). The
marihuana equivalency for the Schedule IV substance is subject to a cap of 4.99
kilogramsof marihuana set forth asthe maxi mumequival ent weight for Schedule
IV substances (without the cap it would have been 6.25 kilograms). The
marihuana equivalency for the Schedule V substanceis subject to the cap of 999
grams of marihuana set forth as the maximum eguival ent weight for Schedule VV
substances (without the cap it would have been 1.25 kilograms). The combined
equivalent weight, determined by adding together the above amounts, is subject
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(D)

to the cap of 59.99 kilograms of marihuana set forth as the maxi mum combined
equivalent weight for Schedule I11, 1V, and V substances. Without the cap, the
combined equivalent weight would have been 61.99 (56 + 4.99 + .999)
kilograms.

Determining Base Offense Level in Offenses Involving Cocaine Base and Other

Controlled Substances.—

(i)

(i)

(iii)

In General. —Except as provided in subdivision (ii), if the offense involves
cocaine base ("crack") and one or more other controlled substance, determine
the combined offense level as provided by subdivision (B) of this note, and
reduce the combined offense level by 2 levels.

Exceptionsto 2-level Reduction.—The 2-level reduction provided in subdivision
(i) shall not apply in a case in which:

()] the offenseinvolved 4.5 kg or more, or lessthan 250 mg, of cocaine base;
or

(1)  the2-level reduction resultsin a combined offense level that islessthan
the combined offenselevel that would apply under subdivision (B) of this
note if the offense involved only the other controlled substance(s) (i.e.,
the controlled substance(s) other than cocaine base).

Examples.—

()] The caseinvolves 20 gm of cocaine base, 1.5 kg of cocaine, and 10 kg of
marihuana. Under the Drug Equivalency Tables in subdivision (E) of
this note, 20 gm of cocaine base convertsto 400 kg of marihuana (20 gm
x 20 kg = 400 kg), and 1.5 kg of cocaine convertsto 300 kg of marihuana
(1.5 kg x 200 gm = 300 kg), which, when added to the 10 kg of
marihuana results in a combined equivalent quantity of 710 kg of
marihuana. Under the Drug Quantity Table, 710 kg of marihuana
corresponds to a combined offense level of 30, which is reduced by two
levels to level 28. For the cocaine and marihuana, their combined
equivalent quantity of 310 kg of marihuana corresponds to a combined
offense level of 26 under the Drug Quantity Table. Because the
combined offenselevel for all threedrug typesafter the 2-level reduction
is not less than the combined base offense level for the cocaine and
marihuana, the combined offense level for all three drug types remains
level 28.

(I  The case involves 5 gm of cocaine base and 6 kg of heroin. Under the
Drug Equivalency Tablesin subdivision (E) of thisnote, 5 gm of cocaine
base convertsto 100 kg of marihuana (5 gm x 20 kg = 100 kg), and 6 kg
of heroin converts to 6,000 kg of marihuana (6,000 gm x 1 kg = 6,000
kg), which, when added together results in a combined equivalent
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(E) Drug Equivalency Tables—

guantity of 6,100 kg of marihuana. Under the Drug Quantity Table,
6,100 kg of marihuana corresponds to a combined offense level of 34,
which is reduced by two levels to 32. For the heroin, the 6,000 kg of
marihuana corresponds to an offense level 34 under the Drug Quantity
Table. Because the combined offense level for the two drug types after
the 2-level reduction is less than the offense level for the heroin, the
reduction does not apply and the combined offense level for the two

drugs remains level 34.

Schedule | or Il Opiates*

1 gm of Heroin =

1 gm of Alpha-Methylfentanyl =

1 gm of Dextromoramide =

1 gm of Dipipanone =

1 gm of 3-Methylfentanyl =
1 gm of 1-Methyl-4-phenyl-4-propionoxypiperidine/MPPP =
1 gm of 1-(2-Phenylethyl)-4-phenyl-4-acetyl oxypiperidine/

PEPAP =

1 gm of Alphaprodine =

1 gm of Fentanyl (N-phenyl-N-[1-(2-phenylethyl)-4-
piperidinyl] Propanamide) =

1 gm of Hydromorphone/Dihydromorphinone =

1 gm of Levorphanol =

1 gm of Meperidine/Pethidine =

1 gm of Methadone =

1 gm of 6-Monoacetylmorphine =

1 gm of Morphine=

1 gm of Oxycodone (actua) =
1 gm of Oxymorphone =

1 gm of Racemorphan =

1 gmof Codeine=

1 gm of Dextropropoxyphene/Propoxyphene-Bulk =
1 gm of Ethylmorphine =

1 gm of Hydrocodone/Dihydrocodeinone =

1 gm of Mixed Alkaloids of Opium/Papaveretum =

1 gm of Opium =

1 gm of Levo-alpha-acetylmethadol (LAAM)=

*Provided, that theminimum offenselevel from the Drug Quantity Tablefor any of thesecontrolled substances

1 kg of marihuana
10 kg of marihuana
670 gm of marihuana
250 gm of marihuana
10 kg of marihuana

700 gm of marihuana

700 gm of marihuana

100 gm of marihuana

2.5 kg of marihuana
2.5 kg of marihuana
2.5 kg of marihuana
50 gm of marihuana
500 gm of marihuana
1 kg of marihuana
500 gm of marihuana
6700 gm of marihuana
5 kg of marihuana
800 gm of marihuana
80 gm of marihuana
50 gm of marihuana
165 gm of marihuana
500 gm of marihuana
250 gm of marihuana
50 gm of marihuana

3 kg of marihuana

individually, or in combination with another controlled substance, is level 12.
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Cocaine and Other Schedule | and |1 Stimulants (and their immediate precursors)*

1 gm of Cocaine= 200 gm of marihuana
1 gm of N-Ethylamphetamine = 80 gm of marihuana
1 gm of Fenethylline = 40 gm of marihuana
1 gm of Amphetamine = 2 kg of marihuana

1 gm of Amphetamine (Actual) = 20 kg of marihuana

1 gm of Methamphetamine = 2 kg of marihuana

1 gm of Methamphetamine (Actual) = 20 kg of marihuana
1gmof "lce' = 20 kg of marihuana
1 gm of Khat = .01 gm of marihuana
1 gm of 4-Methylaminorex ("Euphoria')= 100 gm of marihuana
1 gm of Methylphenidate (Ritalin)= 100 gm of marihuana
1 gm of Phenmetrazine = 80 gm of marihuana

1 gm Phenylacetone/P,P (when possessed for the purpose

of manufacturing methamphetamine) = 416 gm of marihuana
1 gm Phenylacetone/P,P (in any other case) = 75 gm of marihuana
1 gm Cocaine Base (‘Crack’) = 20 kg of marihuana
1 gm of Aminorex = 100 gm of marihuana
1 gm of Methcathinone = 380 gm of marihuana
1 gm of N-N-Dimethylamphetamine = 40 gm of marihuana

*Provided, that the minimum offenselevel from the Drug Quantity Tablefor any of thesecontrolled substances
individually, or in combination with another controlled substance, is level 12.

LSD, PCP, and Other Schedule | and Il Hallucinogens (and their immediate precursors)*

1 gm of Bufotenine = 70 gm of marihuana
1 gm of D-Lysergic Acid Diethylamide/Lysergide/LSD = 100 kg of marihuana
1 gm of Diethyltryptamine/DET = 80 gm of marihuana
1 gm of Dimethyltryptamine/DMT = 100 gm of marihuana
1 gm of Mescaline= 10 gm of marihuana

1 gm of Mushrooms containing Psilocin and/or

Psilocybin (Dry) = 1 gm of marihuana
1 gm of Mushrooms containing Psilocin and/or

Psilocybin (Wet) = 0.1 gm of marihuana
1 gm of Peyote (Dry) = 0.5 gm of marihuana
1 gm of Peyote (Wet) = 0.05 gm of marihuana
1 gm of Phencyclidine/PCP = 1 kg of marihuana
1 gm of Phencyclidine (actua) /PCP (actua) = 10 kg of marihuana
1 gm of Psilocin = 500 gm of marihuana
1 gm of Psilocybin = 500 gm of marihuana
1 gm of Pyrrolidine Analog of Phencyclidine/PHP = 1 kg of marihuana
1 gm of Thiophene Analog of Phencyclidine/ TCP = 1 kg of marihuana
1 gm of 4-Bromo-2,5-Dimethoxyamphetamine/DOB = 2.5 kg of marihuana
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1 gm of 2,5-Dimethoxy-4-methylamphetamine/DOM = 1.67 kg of marihuana
1 gm of 3,4-Methylenedioxyamphetamine/M DA = 500 gm of marihuana
1 gm of 3,4-Methylenedioxymethamphetamine/MDMA = 500 gm of marihuana
1 gm of 3,4-Methylenedioxy-N-ethylamphetamine/M DEA= 500 gm of marihuana
1 gm of Paramethoxymethamphetamine/PMA = 500 gm of marihuana
1 gm of 1-Piperidinocyclohexanecarbonitrile/PCC = 680 gm of marihuana
1 gm of N-ethyl-1-phenylcyclohexylamine (PCE) = 1 kg of marihuana

*Provided, that the minimum offenselevel from the Drug Quantity Tablefor any of thesecontrolled substances
individually, or in combination with another controlled substance, is level 12.

Schedule | Marihuana

1 gm of Marihuana/Cannabis, granulated, powdered, etc. = 1 gm of marihuana

1 gm of Hashish Oil = 50 gm of marihuana
1 gm of Cannabis Resin or Hashish = 5 gm of marihuana

1 gm of Tetrahydrocannabinol, Organic = 167 gm of marihuana
1 gm of Tetrahydrocannabinol, Synthetic = 167 gm of marihuana

Flunitrazepam **

1 unit of Flunitrazepam = 16 gm of marihuana

**Provided, that the minimum offense level from the Drug Quantity Table for flunitrazepam individually, or
in combination with any Schedule | or Il depressants, Schedule 111 substances, Schedule IV substances, and
Schedule V substancesis level 8.

Schedule | or || Depressants (except gamma-hydroxybutyric acid)

1 unit of a Schedule | or Il Depressant

(except gamma-hydroxybutyric acid) = 1 gm of marihuana
Gamma-hydroxybutyric Acid
1 ml of gamma-hydroxybutyric acid = 8.8 gm of marihuana

Schedule Il Substances (except ketamine)***

1 unit of a Schedule Ill Substance = 1 gm of marihuana

***Provided, that the combined equivalent weight of all Schedule 11l substances, Schedule IV substances
(except flunitrazepam), and Schedule V substances shall not exceed 59.99 kilograms of marihuana.
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Ketamine

1 unit of ketamine = 1 gm of marihuana

Schedule IV Substances (except flunitrazepam)* ***

1 unit of a Schedule IV Substance
(except Flunitrazepam)= 0.0625 gm of marihuana

**x*Provided, that the combined equivalent weight of all SchedulelV (except flunitrazepam) and V substances
shall not exceed 4.99 kilograms of marihuana.

Schedule V Substances*****

1 unit of a Schedule V Substance = 0.00625 gm of marihuana

*****Provided, that the combined equivalent weight of Schedule V' substances shall not exceed 999 grams of
marihuana.

List | Chemicals (relating to the manufacture of amphetamine or methamphetaming)******

1 gm of Ephedrine= 10 kg of marihuana
1 gm of Phenylpropanolamine = 10 kg of marihuana
1 gm of Pseudoephedrine = 10 kg of marihuana

**x*%* Provided, that in acaseinvolving ephedrine, pseudoephedrine, or phenylpropanolaminetablets, usethe
weight of the ephedrine, pseudoephedrine, or phenyl propanolamine contained in the tablets, not the weight of
the entire tablets, in calculating the base offense level.

Date Rape Drugs (except flunitrazipam, GHB, or ketamine)

1 ml of 1,4-butanediol = 8.8 gm marihuana
1 ml of gamma butyrolactone = 8.8 gm marihuana

To facilitate conversions to drug equivalencies, the following table is provided:

MEASUREMENT CONVERS ON TABLE

loz=28.35gm
1Ib= 453.6 gm
1Ib= 0.4536 kg

1gal = 3.785 liters
1 gt = 0.946 liters
1gm= 1ml (liquid)
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11.

1 liter = 1,000 ml
1kg= 1,000 gm
1gm= 1,000 mg
1grain= 64.8 mg.

If the number of doses, pills, or capsules but not the weight of the controlled substance is
known, multiply the number of doses, pills, or capsules by the typical weight per dose in the
table below to estimate the total weight of the controlled substance (e.g., 100 doses of
Mescaline at 500 mg per dose = 50 gms of mescaline). The Typical Weight Per Unit Table,
prepared from information provided by the Drug Enforcement Administration, displays the
typical weight per dose, pill, or capsule for certain controlled substances. Do not use this
table if any more reliable estimate of the total weight is available from case-specific
information.

TYPICAL WEIGHT PERUNIT (DOSE, PILL, OR CAPSULE) TABLE

Hallucinogens
MDA 250 mg
MDMA 250 mg
Mescaline 500 mg
PCP* 5mg
Peyote (dry) 12gm
Peyote (wet) 120 gm
Psilocin* 10 mg
Psilocybe mushrooms (dry) 5gm
Psilocybe mushrooms (wet) 50gm
Psilocyhin* 10 mg
2,5-Dimethoxy-4-methylamphetamine (STP, DOM)* 3mg
Marihuana
1 marihuana cigarette 0.5gm
Simulants
Amphetami ne* 10 mg
Methamphetamine* 5mg
Phenmetrazine (Preludin)* 75 mg

*For controlled substances marked with an asterisk, the weight per unit shown is the weight
of the actual controlled substance, and not generally the weight of the mixture or substance
containing the controlled substance. Therefore, use of thistable providesa very conservative
estimate of the total weight.
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12.

13.

14.

15.

Types and quantities of drugs not specified in the count of conviction may be considered in
determining the offense level. See 81B1.3(a)(2) (Relevant Conduct). Wherethereisno drug
seizure or the amount seized does not reflect the scale of the offense, the court shall
approximate the quantity of the controlled substance. 1n making thisdetermination, the court
may consider, for example, the price generally obtained for the controlled substance, financial
or other records, similar transactionsin controlled substances by the defendant, and the size
or capability of any laboratory involved.

If the offense invol ved both a substantive drug offense and an attempt or conspiracy (e.g., sale
of five grams of heroin and an attempt to sell an additional ten grams of heroin), the total
guantity involved shall be aggregated to determine the scale of the offense.

In an offenseinvolving an agreement to sell a controlled substance, the agreed-upon quantity
of the controlled substance shall be used to determine the offense level unless the sale is
completed and the amount delivered more accurately reflects the scale of the offense. For
example, a defendant agreesto sell 500 grams of cocaine, the transaction is completed by the
delivery of the controlled substance - actually 480 grams of cocaine, and no further delivery
isscheduled. In this example, the amount delivered more accurately reflects the scale of the
offense. In contrast, in a reverse sting, the agreed-upon quantity of the controlled substance
would more accurately reflect the scale of the offense because the amount actually delivered
is controlled by the gover nment, not by the defendant. If, however, the defendant establishes
that the defendant did not intend to provide or purchase, or was not reasonably capable of
providing or purchasing, the agreed-upon quantity of the controlled substance, the court shall
exclude from the offense level determination the amount of controlled substance that the
defendant establishes that the defendant did not intend to provide or purchase or was not
reasonably capable of providing or purchasing.

Certain pharmaceutical preparations are classified as Schedule 11, IV, or V controlled
substances by the Drug Enforcement Administration under 21 C.F.R. § 1308.13-15 even
though they contain a small amount of a Schedule | or 11 controlled substance. For example,
Tylenol 3isclassified asa Schedule Il controlled substance even though it contains a small
amount of codeine, a Schedule |l opiate. For the purposes of the guidelines, the classification
of the controlled substance under 21 C.F.R. § 1308.13-15 is the appropriate classification.

If, in a reverse sting (an operation in which a government agent sells or negotiates to sell a
controlled substance to a defendant), the court finds that the government agent set a price for
the controlled substance that was substantially below the market value of the controlled
substance, thereby leading to the defendant’ s purchase of a significantly greater quantity of
the controlled substance than his available resources would have allowed him to purchase
except for the artificially low price set by the government agent, a downward departure may
be warranted.

LSD onablotter paper carrier mediumtypicallyismarked so that the number of doses (" hits")
per sheet readily can be determined. When thisis not the case, it is to be presumed that each
1/4 inch by 1/4 inch section of the blotter paper isequal to one dose.

In the case of liquid LSD (LSD that has not been placed onto a carrier medium), using the
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16.

17.

18.

19.

20.

weight of the LSD alone to calculate the offense level may not adequately reflect the
seriousness of the offense. In such a case, an upward departure may be warranted.

In an extraordinary case, an upward departure above offense level 38 on the basis of drug
guantity may bewarranted. For example, an upward departure may be warranted where the
quantity isat least ten times the minimum quantity required for level 38. Smilarly, inthecase
of a controlled substance for which the maximum offenselevel islessthan level 38, an upward
departure may be warranted if the drug quantity substantially exceeds the quantity for the
highest offense level established for that particular controlled substance.

For purposes of the guidelines, a "plant" is an organism having leaves and a readily
observable root formation (e.g., a marihuana cutting having roots, arootball, or root hairsis
a marihuana plant).

If the offense invol ved importation of amphetamine or methamphetamine, and an adjustment
from subsection (b)(2) applies, do not apply subsection (b)(4).

Hazardous or Toxic Substances.—Subsection (b)(10)(A) appliesif the conduct for which the
defendant isaccountable under §1B1.3 (Relevant Conduct) involved any discharge, emission,
release, transportation, treatment, storage, or disposal violation covered by the Resource
Conservationand Recovery Act, 42 U.S.C. §6928(d); the Federal Water Pollution Control Act,
33 U.SC. § 1319(c); the Comprehensive Environmental Response, Compensation, and
Liability Act, 42 U.S.C. 8 9603(b); or 49 U.S.C. § 5124 (relating to violations of laws and
regulations enforced by the Department of Transportation with respect to the transportation
of hazardous material). In some cases, the enhancement under subsection (b)(10)(A) may not
account adequately for the seriousness of the environmental harm or other threat to public
health or safety (including the health or safety of law enforcement and cleanup personnel).
In such cases, an upward departure may be warranted. Additionally, in determining the
amount of restitution under 85E1.1 (Restitution) and in fashioning appropriate conditions of
probation and supervision under 885B1.3 (Conditions of Probation) and 5D1.3 (Conditions
of Supervised Release), respectively, any costs of environmental cleanup and harm to
individuals or property shall be considered by the court in casesinvolving the manufacture of
amphetamine or methamphetamine and should be considered by the court in cases involving
the manufactur e of a controlled substance other than amphetamine or methamphetamine. See
21 U.SC. 8§ 853(q) (mandatory restitution for cleanup costs relating to the manufacture of
amphetamine and methamphetamine).

Substantial Risk of Harm Associated with the Manufacture of Amphetamine and
Methamphetamine.—

(A) Factorsto Consider.—n determining, for purposes of subsection (b)(10)(C)(ii) or (D),
whether the offense created a substantial risk of harmto human life or the environment,
the court shall include consideration of the following factors:

) The quantity of any chemicals or hazardous or toxic substances found at the
laboratory, and the manner in which the chemicals or substances were stored.
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21.

22.

23.

(i)  The manner in which hazardous or toxic substances were disposed, and the
likelihood of release into the environment of hazardous or toxic substances.

(iii)  Theduration of the offense, and the extent of the manufacturing operation.

(iv)  The location of the laboratory (e.g., whether the laboratory is located in a
residential neighborhood or a remote area), and the number of human lives
placed at substantial risk of harm.

(B) Definitions.—For purposes of subsection (b)(10)(D):

"Incompetent” means an individual who isincapable of taking care of the individual’s
self or property because of amental or physical illnessor disability, mental retardation,
or senility.

"Minor" has the meaning given that termin Application Note 1 of the Commentary to
§2A3.1 (Criminal Sexual Abuse).

Applicability of Subsection (b)(11).—The applicability of subsection (b)(11) shall be
determined without regard to whether the defendant was convicted of an offense that subjects
the defendant to a mandatory minimum term of imprisonment. Section 85C1.2(b), which
provides a minimum offense level of level 17, isnot pertinent to the determination of whether
subsection (b)(11) applies.

Imposition of Consecutive Sentencefor 21 U.S.C. § 860a or § 865.—Sections 860a and 865 of
title 21, United States Code, require the imposition of a mandatory consecutive term of
imprisonment of not more than 20 years and 15 years, respectively. In order to comply with
therelevant statute, the court should determine the appropriate"total punishment” and divide
the sentence on the judgment form between the sentence attributable to the underlying drug
offense and the sentence attributable to 21 U.S.C. 8 860a or 8 865, specifying the number of
months to be served consecutively for the conviction under 21 U.S.C. § 860a or § 865. For
example, if the applicable adjusted guideline range is 151-188 months and the court
determines a "total punishment” of 151 monthsis appropriate, a sentence of 130 months for
the underlying offense plus 21 months for the conduct covered by 21 U.S.C. § 860a or § 865
would achieve the "total punishment” in a manner that satisfies the statutory requirement of
a consecutive sentence.

Application of Subsection (b)(6).—For purposes of subsection (b)(6), "mass-marketing by
means of an interactive computer service" means the solicitation, by means of an interactive
computer service, of a large number of persons to induce those persons to purchase a
controlled substance. For example, subsection (b)(6) would apply to a defendant who operated
a web site to promote the sale of Gamma-hydroxybutyric Acid (GHB) but would not apply to
coconspiratorswho usean interactive computer serviceonly to communicatewith oneanother
infurtherance of theoffense. "Interactive computer service", for purposes of subsection (b)(6)
and this note, has the meaning given that termin section 230(e)(2) of the Communications Act
of 1934 (47 U.SC. § 230(f)(2)).
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24. Application of Subsection (€)(1).—

(A) Definition.—For purposes of this guideline, "sexual offense" means a "sexual act" or
"sexual contact" asthosetermsaredefinedin 18 U.S.C. § 2246(2) and (3), respectively.

(B) Upward Departure Provision—If the defendant committed a sexual offense against
mor e than one individual, an upward departure would be warranted.

25.  Application of Subsection (b)(7).—For purposes of subsection (b)(7), "masking agent” means
a substancethat, when taken before, after, or in conjunctionwith an anabolic steroid, prevents
the detection of the anabolic steroid in an individual’s body.

26. Application of Subsection (b)(8).—For purposes of subsection (b)(8), "athlete" means an
individual who participatesin an athletic activity conducted by (i) an inter collegiate athletic
association or interscholastic athletic association; (ii) a professional athletic association; or
(iii) an amateur athletic organization.

Background: Offenses under 21 U.S.C. 88 841 and 960 receive identical punishment based upon
the quantity of the controlled substance involved, the defendant’s criminal history, and whether
death or serious bodily injury resulted from the offense.

The base offense levelsin 82D1.1 are either provided directly by the Anti-Drug Abuse Act of
1986 or are proportional to the levels established by statute, and apply to all unlawful trafficking.
Levels 32 and 26 in the Drug Quantity Table are the distinctions provided by the Anti-Drug Abuse
Act; however, further refinement of drug amounts is essential to provide a logical sentencing
structure for drug offenses. To determine these finer distinctions, the Commission consulted
numer ous expertsand practitioners, including authorities at the Drug Enfor cement Administration,
chemists, attorneys, probation officers, and members of the Organized Crime Drug Enforcement
Task Forces, who also advocate the necessity of these distinctions. Where necessary, this scheme
has been modified in response to specific congressional directivesto the Commission.

The base offense levels at levels 26 and 32 establish guideline ranges with a lower limit as
closeto the statutory minimum as possible; e.g., level 32 rangesfrom 121 to 151 months, wherethe
statutory minimumis ten years or 120 months.

For marihuana plants, the Commission has adopted an equivalency of 100 grams per plant,
or the actual weight of the usable marihuana, whichever isgreater. Thedecisionto treat each plant
asequal to 100 gramsis premised on the fact that the average yield froma mature marihuana plant
equals 100 grams of marihuana. In controlled substance offenses, an attempt is assigned the same
offense level as the object of the attempt. Consequently, the Commission adopted the policy that
each plant is to be treated as the equivalent of an attempt to produce 100 grams of marihuana,
except where the actual weight of the usable marihuana is greater.

Soecific Offense Characteristic (b)(2) isderived from Section 6453 of the Anti-Drug Abuse Act
of 1988.
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Frequently, a term of supervised release to follow imprisonment is required by statute for
offenses covered by this guideline. Guidelines for the imposition, duration, and conditions of
supervised release are set forth in Chapter Five, Part D (Supervised Release).

Because the weights of LSD carrier media vary widely and typically far exceed the weight of
the controlled substance itself, the Commission has determined that basing offense levels on the
entireweight of the LSD and carrier mediumwould produce unwarranted disparity among offenses
involving the same quantity of actual LSD (but different carrier weights), as well as sentences
disproportionate to those for other, more dangerous controlled substances, such as PCP.
Consequently, in cases involving LS contained in a carrier medium, the Commission has
established a weight per dose of 0.4 milligram for purposes of determining the base offense level.

The dosage weight of LSD selected exceeds the Drug Enforcement Administration’ s standard
dosage unit for LSD of 0.05 milligram (i.e., the quantity of actual LSD per dose) in order to assign
some weight to the carrier medium. Because LSD typically is marketed and consumed orally on a
carrier medium, theinclusion of some weight attributableto the carrier mediumrecognizes (A) that
offense levels for most other controlled substances are based upon the weight of the mixture
containing the controlled substance without regard to purity, and (B) the decision in Chapman v.
United States, 111 SCt. 1919 (1991) (holding that the term "mixture or substance" in 21 U.S.C.
§ 841(b)(1) includes the carrier mediumin which LSD is absorbed). At the same time, the weight
per dose selected is less than the weight per dose that would eguate the offense level for LSD on a
carrier medium with that for the same number of doses of PCP, a controlled substance that
compar ative assessments indicate is more likely to induce violent acts and ancillary crimethanis
LSD. (Treating LSD onacarrier mediumasweighing 0.5 milligramper dosewould produce offense
levels equivalent to those for PCP.) Thus, the approach decided upon by the Commission will
harmonize offense levels for LSD offenses with those for other controlled substances and avoid an
undueinfluenceof varied carrier weight on the applicable offenselevel. Nonethel ess, thisapproach
does not override the applicability of "mixture or substance" for the purpose of applying any
mandatory minimum sentence (see Chapman; 85G1.1(b)).

Subsection (b)(10)(A) implements the instruction to the Commission in section 303 of Public
Law 103-237.

Subsections (b)(10)(C)(ii) and (D) implement, in a broader form, the instruction to the
Commission in section 102 of Public Law 106-310.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendments 19, 20, and 21);
November 1, 1989 (see Appendix C, amendments 123-134, 302, and 303); November 1, 1990 (see Appendix C, amendment 318);
November 1, 1991 (see Appendix C, amendments 369-371 and 394-396); November 1, 1992 (see Appendix C, amendments 446 and 447);
November 1, 1993 (see Appendix C, amendments 479, 484-488, and 499); September 23, 1994 (see Appendix C, amendment 509);
November 1, 1994 (see Appendix C, amendment 505); November 1, 1995 (see Appendix C, amendments 514-518); November 1, 1997
(see Appendix C, amendments 555 and 556); November 1, 2000 (see Appendix C, amendments 594 and 605); December 16, 2000 (see
Appendix C, amendment 608); May 1, 2001 (see Appendix C, amendments 609-611); November 1, 2001 (see Appendix C, amendments
620-625); November 1, 2002 (see Appendix C, amendment 640); November 1, 2003 (see Appendix C, amendment 657); November 1,
2004 (see Appendix C, amendments 667, 668, and 674); November 1, 2005 (see Appendix C, amendment 679); March 27, 2006 (see
Appendix C, amendment 681); November 1, 2006 (see Appendix C, amendments 684 and 687); November 1, 2007 (see Appendix C,
amendments 705, 706, and 711); May 1, 2008 (see Appendix C, amendment 715).
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82D1.2. Drug Offenses Occurring Near Protected Locations or Involving Underage or
Pregnant | ndividuals; Attempt or Conspiracy

@ Base Offense Level (Apply the greatest):
(D) 2 plus the offense level from 8§2D1.1 applicable to the quantity of
controlled substances directly involving a protected location or an
underage or pregnant individua; or

2 1 plus the offense level from §2D1.1 applicable to the total quantity of
controlled substances involved in the offense; or

(©)) 26, if the offense involved a person less than eighteen years of age; or

4 13, otherwise.

Commentary

Satutory Provisions: 21 U.SC. 88859 (formerly 21 U.S.C. §845), 860 (formerly 21 U.SC. § 845a),
861 (formerly 21 U.S.C. § 845b).

Application Note:

1. This guideline applies only in a case in which the defendant is convicted of a statutory
violation of drug trafficking in a protected location or involving an underage or pregnant
individual (including an attempt or conspiracy to commit such a violation) or in a case in
which the defendant stipulated to such a statutory violation. See §1B1.2(a). In a case
involving such a conviction but in which only part of the relevant offense conduct directly
involved a protected location or an underage or pregnant individual, subsections (a)(1) and
(a)(2) may result in different offenselevels. For example, if the defendant, as part of the same
courseof conduct or common schemeor plan, sold 5 gramsof heroin near a protected location
and 10 grams of heroin elsewhere, the offense level from subsection (a)(1) would be level 16
(2 plus the offense level for the sale of 5 grams of heroin, the amount sold near the protected
location); the offense level from subsection (a)(2) would be level 17 (1 plus the offense level
for the sale of 15 grams of heroin, the total amount of heroin involved in the offense).

Background: This section implements the direction to the Commission in Section 6454 of the Anti-
Drug Abuse Act of 1988.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 22); November 1, 1989
(see Appendix C, amendment 135); November 1, 1990 (see Appendix C, amendment 319); November 1, 1991 (see Appendix C,
amendment 421); November 1, 1992 (see Appendix C, amendment 447); November 1, 2000 (see Appendix C, amendment 591).

§2D1.3. [Deleted]

Historical Note: Section 2D1.3 (Distributing Controlled Substancesto Individuals'Y ounger than Twenty-OneY ears, to Pregnant Women,
or Within 1000 Feet of a School or College), effective November 1, 1987, amended effective January 15, 1988 (see Appendix C,
amendment 23), was deleted by consolidation with §2D1.2 effective November 1, 1989 (see Appendix C, amendment 135).
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§2D1.4. [Deleted]

Historical Note: Section 2D1.4 (Attempts and Conspiracies), effective November 1, 1987, amended effective November 1, 1989 (see
Appendix C, amendments 136-138), was del eted by consolidation with the guidelines applicable to the underlying substantive offenses
effective November 1, 1992 (see Appendix C, amendment 447).

82D1.5. Continuing Criminal Enterprise; Attempt or Conspiracy

@ Base Offense Level (Apply the greater):

(1) 4 plus the offense level from 8§2D1.1 applicable to the underlying
offense; or

2 38.
Commentary

Satutory Provision: 21 U.S.C. § 848.

Application Notes:

1. Do not apply any adjustment from Chapter Three, Part B (Role in the Offense).

2. If aspart of the enterprise the defendant sanctioned the use of violence, or if the number of
persons managed by the defendant was extremely large, an upward departure may be
warranted.

3. Under 21 U.SC. §848, certain conduct for which the defendant has previously been sentenced
may be charged as part of the instant offense to establish a " continuing series of violations."
A sentence resulting from a conviction sustained prior to the last overt act of the instant
offense is to be considered a prior sentence under 84A1.2(a)(1) and not part of the instant
offense.

4. Violations of 21 U.S.C. § 848 will be grouped with other drug offenses for the purpose of
applying Chapter Three, Part D (Multiple Counts).

Background: Because a conviction under 21 U.S.C. 8§ 848 establishes that a defendant controlled
and exer cised authority over one of themost serioustypesof ongoing criminal activity, thisguideline
provides a minimum base offense level of 38. An adjustment from Chapter Three, Part B is not
authorized because the offense level of this guideline already reflects an adjustment for rolein the
offense.

Title21 U.S.C. § 848 provides a 20-year minimum mandatory penalty for thefirst conviction,

a 30-year minimum mandatory penalty for a second conviction, and a mandatory life sentence for
principal administrators of extremely large enterprises. If the application of the guidelinesresults
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in a sentence bel ow the minimum sentence required by statute, the statutory minimum shall be the
guideline sentence. See 85G1.1(b).

Historical Note: EffectiveNovember 1,1987. Amended effective October 15, 1988 (see Appendix C, amendment 66); November 1, 1989
(see Appendix C, amendment 139); November 1, 1992 (see Appendix C, amendment 447).

82D1.6. Use of Communication Facility in Committing Drug Offense; Attempt or
Conspiracy

@ Base Offense Level: the offense level applicable to the underlying offense.

Commentary

Satutory Provision: 21 U.S.C. § 843(b).

Application Note:

1. Wheretheoffenselevel for the underlying offense isto be determined by referenceto §2D1.1,
see Application Note 12 of the Commentary to 82D1.1 for guidance in determining the scale
of the offense. Note that the Drug Quantity Tablein §2D1.1 providesa minimum offenselevel
of 12 where the offense involves heroin (or other Schedule | or |1 opiates), cocaine (or other
Schedule | or 11 stimulants), cocaine base, PCP, methamphetamine, LSD (or other Schedule
I or Il hallucinogens), fentanyl, or fentanyl analogue (82D1.1(c)(14)); and a minimum offense
level of 6 otherwise (§2D1.1(c)(17)).

Background: This section coversthe use of a communication facility in committing a drug offense.
A communication facility includes any public or private instrument used in the transmission of
writing, signs, signals, pictures, and sound; e.g., telephone, wire, radio.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 320); November 1,
1992 (see Appendix C, amendment 447); November 1, 1994 (see Appendix C, amendment 505).

82D1.7. Unlawful Saleor Transportation of Drug Paraphernalia; Attempt or Conspiracy

@ Base Offense Level: 12
(b) Cross Reference
D If the offense involved a controlled substance, apply §2D1.1 (Unlawful
Manufacturing, Importing, Exporting, or Trafficking) or 82D2.1

(Unlawful Possession), as appropriate, if the resulting offense level is
greater than that determined above.

-165-



82D1.7 GUIDELINES MANUAL November 1, 2008

Commentary

Satutory Provision: 21 U.SC. § 863 (formerly 21 U.SC. § 857).

Application Note:

1.

The typical case addressed by this guideline involves small-scale trafficking in drug
paraphernalia (generally from a retail establishment that also sells items that are not
unlawful). Inacaseinvolving alarge-scale dealer, distributor, or manufacturer, an upward
departure may bewarranted. Conversely, wherethe offensewas not committed for pecuniary
gain (e.g., transportation for the defendant’s personal use), a downward departure may be
warranted.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 397); November 1,
1992 (see Appendix C, amendment 447).

82D1.8. Renting or Managing a Drug Establishment; Attempt or Conspiracy

€) Base Offense Level:

(1)  Theoffense level from §2D1.1 applicable to the underlying controlled
substance offense, except as provided below.

2 If the defendant had no participation in the underlying controlled
substance offense other than allowing use of the premises, the offense
level shall be 4 levelslessthan the offense level from §2D1.1 applicable
to the underlying controlled substance offense, but not greater than level
26.

(b) Specia Instruction
D If the offenselevel isdetermined under subsection (a)(2), do not apply an

adjustment under 83B1.2 (Mitigating Role).

Commentary

Satutory Provision: 21 U.S.C. § 856.

Application Note:

1

Subsection (a)(2) does not apply unless the defendant had no participation in the underlying
controlled substance offense ather than all owing use of the premises. For example, subsection
(a)(2) would not apply to a defendant who possessed a danger ous weapon in connection with
the offense, a defendant who guarded the cache of controlled substances, a defendant who
arranged for the use of the premises for the purpose of facilitating a drug transaction, a
defendant who allowed the use of more than one premises, a defendant who made telephone
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callsto facilitate the underlying controlled substance offense, or a defendant who otherwise
assisted in the commission of the underlying controlled substance offense. Furthermore,
subsection (a)(2) does not apply unless the defendant initially leased, rented, purchased, or
otherwise acquired a possessory interest in the premises for a legitimate purpose. Finally,
subsection (a)(2) does not apply if the defendant had previously allowed any premises to be
used as a drug establishment without regard to whether such prior misconduct resulted in a
conviction.

Background: This section covers the offense of knowingly opening, maintaining, managing, or
controlling any building, room, or enclosurefor the purpose of manufacturing, distributing, storing,
or using a controlled substance contrary to law (e.g., a "crack house™).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 394); November 1,
1992 (see Appendix C, amendments 447 and 448); November 1, 2002 (see Appendix C, amendment 640).

82D1.9. Placing or Maintaining Dangerous Devices on Federal Property to Protect the
Unlawful Production of Controlled Substances; Attempt or Conspiracy

€) Base Offense Level: 23

Commentary

Satutory Provision: 21 U.S.C. § 841(d)(1).

Background: This section covers the offense of assembling, placing, or causing to be placed, or
maintaining a"booby-trap" onfederal property wherea controlled substanceisbeing manufactured
or distributed.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1992 (see Appendix C, amendment 447); November 1,
2002 (see Appendix C, amendment 646).

§2D1.10. EndangeringHuman LifeWhilelllegally Manufacturing a Controlled Substance;
Attempt or Conspiracy

@ Base Offense Level (Apply the greater):
D 3 plus the offense level from the Drug Quantity Tablein 82D1.1; or
(2 20

(b) Specific Offense Characteristic
D (Apply the greater):

(A) If the offense involved the manufacture of amphetamine or
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methamphetamine, increase by 3levels. If theresulting offense
level islessthan level 27, increase to level 27.

(B) If the offense (i) involved the manufacture of amphetamine or
methamphetamine; and (ii) created a substantial risk of harm to
thelife of aminor or anincompetent, increase by 6 levels. If the
resulting offenselevel islessthan level 30, increaseto level 30.

Commentary

Satutory Provision: 21 U.S.C. §858.

Application Note:

1. Substantial Risk of Harm Associated with the Manufacture of Amphetamine and
Methamphetamine.—

(A) Factorsto Consider.—Indetermining, for purposesof subsection (b)(1)(B), whether the
offense created a substantial risk of harmto the life of a minor or an incompetent, the
court shall include consideration of the following factors:

) The quantity of any chemicals or hazardous or toxic substances found at the
laboratory, and the manner in which the chemicals or substances were stored.

(i)  The manner in which hazardous or toxic substances were disposed, and the
likelihood of release into the environment of hazardous or toxic substances.

(iii)  Theduration of the offense, and the extent of the manufacturing operation.

(iv)  The location of the laboratory (e.g., whether the laboratory is located in a
residential neighborhood or a remote area), and the number of human lives
placed at substantial risk of harm.

(B) Definitions.—For purposes of subsection (b)(1)(B):

"Incompetent” means an individual who isincapable of taking care of the individual’s

self or property because of amental or physical illnessor disability, mental retardation,

or senility.

"Minor" has the meaning given that termin Application Note 1 of the Commentary to
§2A3.1 (Criminal Sexual Abuse).

Background: Subsection (b)(1) implements the instruction to the Commission in section 102 of
Public Law 106-310.

Historical Note: Effective November 1, 1989 (see Appendix C, amendment 140). Amended effective November 1, 1992 (see Appendix
C, amendment 447); December 16, 2000 (see Appendix C, amendment 608); November 1, 2001 (see Appendix C, amendment 620).
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§2D1.11.

Unlawfully Distributing, Importing, Exporting or Possessing a Listed Chemical;

Attempt or Conspiracy

@ Base Offense Level: The offense level from the Chemical Quantity Table set
forth in subsection (d) or (€), as appropriate, except that if (A) the defendant
receivesan adjustment under 83B1.2 (Mitigating Role); and (B) thebase offense
level under subsection (d) is (i) level 32, decrease by 2 levels; (ii) level 34 or
level 36, decrease by 3 levels; or (iii) level 38, decrease by 4 levels.

(b) Specific Offense Characteristics

(1)

(2)

3)

(4)

©)

If adangerous weapon (including afirearm) was possessed, increase by
2 levels.

If the defendant is convicted of violating 21 U.S.C. § 841(c)(2) or (f)(1),
or 8§ 960(d)(2), (d)(3), or (d)(4), decrease by 3 levels, unless the
defendant knew or believed that the listed chemical was to be used to
manufacture a controlled substance unlawfully.

If the offense involved (A) an unlawful discharge, emission, or release
into the environment of a hazardous or toxic substance; or (B) the
unlawful transportation, treatment, storage, or disposal of a hazardous
waste, increase by 2 levels.

If the defendant, or a person for whose conduct the defendant is
accountable under 81B1.3 (Relevant Conduct), distributed a listed
chemical through mass-marketing by means of an interactive computer
service, increase by 2 levels.

If the defendant is convicted under 21 U.S.C. § 865, increase by 2 levels.

(© Cross Reference

(1)

If the offenseinvolved unlawfully manufacturing acontrolled substance,
or attempting to manufacture a controlled substance unlawfully, apply
§2D1.1 (Unlawful Manufacturing, Importing, Exporting, Trafficking) if
the resulting offense level is greater than that determined above.
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(d) EPHEDRINE, PSEUDOEPHEDRINE, AND
PHENYLPROPANOLAMINE
QUANTITY TABLE*
(M ethamphetamine and Amphetamine Precursor Chemicals)

Quantity Base Offense L evel

(1) 3 KG or more of Ephedrine; Level 38
3 KG or more of Phenylpropanolamine;
3 KG or More of Pseudoephedrine.

(2) Atleast 1 KG but lessthan 3 KG of Ephedring; Level 36
At least 1 KG but less than 3 KG of Phenylpropanolamine;
At least 1 KG but less than 3 KG of Pseudoephedrine.

(3) Atleast 300 G but less than 1 KG of Ephedrine; Level 34
At least 300 G but less than 1 KG of Phenylpropanolamine;
At least 300 G but less than 1 KG of Pseudoephedrine.

(4) Atleast 100 G but less than 300 G of Ephedring; Level 32
At least 100 G but less than 300 G of Phenylpropanolamine;
At least 100 G but less than 300 G of Pseudoephedrine.

(5) Atleast 70 G but lessthan 100 G of Ephedrine; Level 30
At least 70 G but less than 100 G of Phenylpropanolamine;
At least 70 G but less than 100 G of Pseuodoephedrine.

(6) Atleast 40 G but lessthan 70 G of Ephedrine; Level 28
At least 40 G but less than 70 G of Phenylpropanolamine;
At least 40 G but less than 70 G of Pseudoephedrine.

(7) Atleast 10 G but less than 40 G of Ephedrine; Level 26
At least 10 G but less than 40 G of Phenylpropanolamine;
At least 10 G but less than 40 G of Pseudoephedrine.

(8) Atleast 8 G but lessthan 10 G of Ephedrine; Level 24
At least 8 G but less than 10 G of Phenylpropanolamine;
At least 8 G but less than 10 G of Pseudoephedrine.

(9) Atleast 6 G but lessthan 8 G of Ephedrine; Level 22
At least 6 G but less than 8 G of Phenylpropanolamine;
At least 6 G but less than 8 G of Pseudoephedrine.
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(10) Atleast 4 G but lessthan 6 G of Ephedrine;
At least 4 G but less than 6 G of Phenylpropanolamine;
At least 4 G but less than 6 G of Pseudoephedrine.

(11) Atleast 2 G but lessthan 4 G of Ephedrine;
At least 2 G but less than 4 G of Phenylpropanolamine;
At least 2 G but less than 4 G of Pseudoephedrine.

(12) Atleast 1 G but lessthan 2 G of Ephedrine;
At least 1 G but less than 2 G of Phenylpropanolamine;
Atleast 1 G but less than 2 G of Pseudoephedrine.

(13) Atleast 500 MG but lessthan 1 G of Ephedrine;
At least 500 MG but lessthan 1 G of Phenylpropanolamine;
At least 500 MG but lessthan 1 G of Pseudoephedrine.

(14) Lessthan 500 MG of Ephedrineg;
Less than 500 MG of Phenylpropanolamine;
Less than 500 MG of Pseudoephedrine.

(e) CHEMICAL QUANTITY TABLE*
(All Other Precursor Chemicals)

Listed Chemicals and Quantity

() Listl Chemicals
890 G or more of Benzaldehyde;
20 KG or more of Benzyl Cyanide;
200 G or more of Ergonovine;
400 G or more of Ergotamine;
20 KG or more of Ethylamine;
2.2 KG or more of Hydriodic Acid;
320 KG or more of Isosafrole;
200 G or more of Methylamine;
500 KG or more of N-Methylephedrine;
500 KG or more of N-Methylpseudoephedrine;
625 G or more of Nitroethane;
10 KG or more of Norpseudoephedrine;
20 KG or more of Phenylacetic Acid;
10 KG or more of Piperidine;
320 KG or more of Piperonal;
1.6 KG or more of Propionic Anhydride;
320 KG or more of Safrole;
400 KG or more of 3, 4-Methylenedioxyphenyl-2-propanone;
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)

1135.5 L or more of Gamma-butyrolactone;
714 G or more of Red Phosphorus, White Phosphorus, or Hypophosphorous Acid.

List | Chemicals Level 28
At least 267 G but less than 890 G of Benzaldehyde;

At least 6 KG but less than 20 KG of Benzyl Cyanide;

At least 60 G but less than 200 G of Ergonovine;

At least 120 G but less than 400 G of Ergotamine;

At least 6 KG but less than 20 KG of Ethylamine;

At least 660 G but lessthan 2.2 KG of Hydriodic Acid;

At least 96 KG but less than 320 KG of Isosafrole;

At least 60 G but less than 200 G of Methylamine;

At least 150 KG but less than 500 KG of N-Methylephedrine;

At least 150 KG but less than 500 KG of N-Methylpseudoephedrine;

At least 187.5 G but less than 625 G of Nitroethane;

At least 3 KG but less than 10 KG of Norpseudoephedrine;

At least 6 KG but less than 20 KG of Phenylacetic Acid;

At least 3 KG but less than 10 KG of Piperidine;

At least 96 KG but less than 320 KG of Piperonal;

At least 480 G but lessthan 1.6 KG of Propionic Anhydride;

At least 96 KG but less than 320 KG of Safrole;

At least 120 KG but less than 400 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 340.7 L but lessthan 1135.5 L of Gamma-butyrolactone;

Atleast 214 G but lessthan 714 G of Red Phosphorus, White Phosphorus, or Hypophosphorous

Acid;

List Il Chemicals

©)

11 KG or more of Acetic Anhydride;

1175 KG or more of Acetone;

20 KG or more of Benzyl Chloride;

1075 KG or more of Ethyl Ether;

1200 KG or more of Methyl Ethyl Ketone;
10 KG or more of Potassium Permanganate;
1300 KG or more of Toluene;

376.2 G or more of lodine.

List | Chemicals Level 26
At least 89 G but less than 267 G of Benzaldehyde;

At least 2 KG but lessthan 6 KG of Benzyl Cyanide;

At least 20 G but less than 60 G of Ergonovine;

At least 40 G but less than 120 G of Ergotamine;

At least 2 KG but less than 6 KG of Ethylamine;

At least 220 G but less than 660 G of Hydriodic Acid,;

At least 32 KG but less than 96 KG of |sosafrole;

At least 20 G but less than 60 G of Methylamine;

At least 50 KG but less than 150 KG of N-Methylephedrine;

At least 50 KG but less than 150 KG of N-Methylpseudoephedrine;
At least 62.5 G but less than 187.5 G of Nitroethane;
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(4)

At least 1 KG but less than 3 KG of Norpseudoephedrineg;

At least 2 KG but less than 6 KG of Phenylacetic Acid,;

Atleast 1 KG but less than 3 KG of Piperidine;

At least 32 KG but less than 96 KG of Piperonal;

At least 160 G but less than 480 G of Propionic Anhydride;

At least 32 KG but less than 96 KG of Safrole;

At least 40 KG but less than 120 KG of 3, 4-Methylenedioxyphenyl-2-propanone;

Atleast 113.6 L but lessthan 340.7 L of Gamma-butyrolactone;

Atleast 71 G but lessthan 214 G of Red Phosphorus, White Phosphorus, or Hypophosphorous
Acid;

List Il Chemicals

At least 3.3 KG but lessthan 11 KG of Acetic Anhydride;

At least 352.5 KG but less than 1175 KG of Acetone;

At least 6 KG but less than 20 KG of Benzyl Chloride;

At least 322.5 KG but less than 1075 KG of Ethyl Ether;

At least 360 KG but less than 1200 KG of Methyl Ethyl Ketone;
At least 3 KG but less than 10 KG of Potassium Permanganate;
At least 390 KG but less than 1300 KG of Toluene;

At least 125.4 G but less than 376.2 G of lodine.

List | Chemicals Level 24
At least 62.3 G but less than 89 G of Benzaldehyde;

At least 1.4 KG but less than 2 KG of Benzyl Cyanide;

At least 14 G but less than 20 G of Ergonovine;

At least 28 G but less than 40 G of Ergotamine;

Atleast 1.4 KG but lessthan 2 KG of Ethylamine;

At least 154 G but less than 220 G of Hydriodic Acid,;

At least 22.4 KG but less than 32 KG of Isosafrole;

At least 14 G but less than 20 G of Methylamine;

At least 35 KG but less than 50 KG of N-Methylephedrine;

At least 35 KG but less than 50 KG of N-Methylpseudoephedrine;

At least 43.8 G but less than 62.5 G of Nitroethane;

At least 700 G but lessthan 1 KG of Norpseudoephedring;

At least 1.4 KG but lessthan 2 KG of Phenylacetic Acid,;

At least 700 G but lessthan 1 KG of Piperidine;

At least 22.4 KG but less than 32 KG of Piperonal;

At least 112 G but less than 160 G of Propionic Anhydride;

At least 22.4 KG but less than 32 KG of Safrole;

At least 28 KG but less than 40 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 79.5 L but lessthan 113.6 L of Gamma-butyrolactone;

At least 50 G but lessthan 71 G of Red Phosphorus, White Phosphorus, or Hypophosphorous
Acid;

List Il Chemicals

At least 1.1 KG but lessthan 3.3 KG of Acetic Anhydride;
Atleast 117.5 KG but less than 352.5 KG of Acetoneg;

At least 2 KG but less than 6 KG of Benzyl Chloride;
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()

(6)

At least 107.5 KG but less than 322.5 KG of Ethyl Ether;

At least 120 KG but less than 360 KG of Methyl Ethyl Ketone;
At least 1 KG but less than 3 KG of Potassium Permanganate;
At least 130 KG but less than 390 KG of Tolueng;

At least 87.8 G but lessthan 125.4 G of lodine.

List | Chemicals Level 22

At least 35.6 G but less than 62.3 G of Benzaldehyde;

At least 800 G but lessthan 1.4 KG of Benzyl Cyanide;

At least 8 G but less than 14 G of Ergonovine;

At least 16 G but lessthan 28 G of Ergotamine;

At least 800 G but lessthan 1.4 KG of Ethylamine;

At least 88 G but less than 154 G of Hydriodic Acid;

At least 12.8 KG but less than 22.4 KG of |sosafrole;

At least 8 G but less than 14 G of Methylamine;

At least 20 KG but less than 35 KG of N-Methylephedrine;

At least 20 KG but less than 35 KG of N-Methylpseudoephedrine;
At least 25 G but less than 43.8 G of Nitroethane;

At least 400 G but less than 700 G of Norpseudoephedring;

At least 800 G but lessthan 1.4 KG of Phenylacetic Acid,;

At least 400 G but less than 700 G of Piperidineg;

At least 12.8 KG but less than 22.4 KG of Piperonal;

At least 64 G but lessthan 112 G of Propionic Anhydride;

At least 12.8 KG but lessthan 22.4 KG of Safrole;

At least 16 KG but less than 28 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 45.4 L but lessthan 79.5 L of Gamma-butyrolactone;

At least 29 G but lessthan 50 G of Red Phosphorus, White Phosphorus, or Hypophosphorous
Acid;

List Il Chemicals

At least 726 G but lessthan 1.1 KG of Acetic Anhydride;

At least 82.25 KG but lessthan 117.5 KG of Acetone;

At least 1.4 KG but lessthan 2 KG of Benzyl Chloride;

At least 75.25 KG but less than 107.5 KG of Ethyl Ether;

At least 84 KG but less than 120 KG of Methyl Ethyl Ketone;
At least 700 G but lessthan 1 KG of Potassium Permanganate;
At least 91 KG but less than 130 KG of Tolueneg;

At least 50.2 G but less than 87.8 G of lodine.

List | Chemicals Level 20
At least 8.9 G but less than 35.6 G of Benzaldehyde;

At least 200 G but less than 800 G of Benzyl Cyanide;

At least 2 G but lessthan 8 G of Ergonovine;

At least 4 G but less than 16 G of Ergotamine;

At least 200 G but less than 800 G of Ethylamine;

At least 22 G but less than 88 G of Hydriodic Acid;

At least 3.2 KG but lessthan 12.8 KG of Isosafrole;

At least 2 G but lessthan 8 G of Methylamine;
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(7)

At least 5 KG but less than 20 KG of N-Methylephedrine;

At least 5 KG but less than 20 KG of N-Methylpseudoephedrine;

At least 6.3 G but less than 25 G of Nitroethane;

At least 100 G but less than 400 of Norpseudoephedrine;

At least 200 G but less than 800 G of Phenylacetic Acid;

At least 100 G but less than 400 G of Piperidineg;

At least 3.2 KG but lessthan 12.8 KG of Piperonal;

At least 16 G but lessthan 64 G of Propionic Anhydride;

Atleast 3.2 KG but lessthan 12.8 KG of Safrole;

At least 4 KG but less than 16 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
Atleast 11.4 L but lessthan 45.4 L of Gamma-butyrolactone;

Atleast 7 G but less than 29 G of Red Phosphorus, White Phosphorus, or Hypophosphorous
Acid;

List Il Chemicals

At least 440 G but lessthan 726 G of Acetic Anhydride;

At least 47 KG but less than 82.25 KG of Acetone;

At least 800 G but lessthan 1.4 KG of Benzyl Chloride;

At least 43 KG but less than 75.25 KG of Ethyl Ether;

At least 48 KG but less than 84 KG of Methyl Ethyl Ketone;
At least 400 G but less than 700 G of Potassium Permanganate;
At least 52 KG but less than 91 KG of Toluene;

At least 12.5 G but less than 50.2 G of lodine.

List | Chemicals Level 18

Atleast 7.1 G but less than 8.9 G of Benzaldehyde;

At least 160 G but less than 200 G of Benzyl Cyanide;

Atleast 1.6 G but lessthan 2 G of Ergonovine;

At least 3.2 G but less than 4 G of Ergotamine;

At least 160 G but less than 200 G of Ethylamine;

Atleast 17.6 G but less than 22 G of Hydriodic Acid;

At least 2.56 KG but lessthan 3.2 KG of Isosafrole;

At least 1.6 G but lessthan 2 G of Methylamine;

At least 4 KG but less than 5 KG of N-Methylephedrine;

At least 4 KG but less than 5 KG of N-Methyl pseudoephedrine;
At least 5 G but lessthan 6.3 G of Nitroethane;

At least 80 G but less than 100 G of Norpseudoephedrine;

At least 160 G but less than 200 G of Phenylacetic Acid;

At least 80 G but lessthan 100 G of Piperidine;

At least 2.56 KG but less than 3.2 KG of Piperonal;

At least 12.8 G but less than 16 G of Propionic Anhydride;

At least 2.56 KG but lessthan 3.2 KG of Safrole;

At least 3.2 KG but lessthan 4 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
Atleast 9.1 L but lessthan 11.4 L of Gamma-butyrolactone;

At least 6 G but lessthan 7 G of Red Phosphorus, White Phosphorus, or Hypophosphorous
Acid;
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(8)

(9)

List Il Chemicals

At least 110 G but lessthan 440 G of Acetic Anhydride;
Atleast 11.75 KG but less than 47 KG of Acetone;

At least 200 G but less than 800 G of Benzyl Chloride;

At least 10.75 KG but less than 43 KG of Ethyl Ether;

At least 12 KG but less than 48 KG of Methyl Ethyl Ketone;
At least 100 G but less than 400 G of Potassium Permanganate;
At least 13 KG but less than 52 KG of Toluene;

At least 10 G but less than 12.5 G of lodine.

List | Chemicals Level 16

3.6 KG or more of Anthranilic Acid;

At least 5.3 G but lessthan 7.1 G of Benzaldehyde;

At least 120 G but less than 160 G of Benzyl Cyanide;

Atleast 1.2 G but lessthan 1.6 G of Ergonovine;

At least 2.4 G but lessthan 3.2 G of Ergotamine;

At least 120 G but less than 160 G of Ethylamine;

At least 13.2 G but lessthan 17.6 G of Hydriodic Acid;

At least 1.92 KG but less than 2.56 KG of |sosafrole;

Atleast 1.2 G but lessthan 1.6 G of Methylamine;

4.8 KG or more of N-Acetylanthranilic Acid;

At least 3 KG but less than 4 KG of N-Methylephedrine;

At least 3 KG but less than 4 KG of N-Methyl pseudoephedrine;
At least 3.8 G but less than 5 G of Nitroethane;

At least 60 G but less than 80 G of Norpseudoephedrineg;

At least 120 G but less than 160 G of Phenylacetic Acid;

At least 60 G but lessthan 80 G of Piperidine;

At least 1.92 KG but less than 2.56 KG of Piperonal;

At least 9.6 G but less than 12.8 G of Propionic Anhydride;

At least 1.92 KG but lessthan 2.56 KG of Safrole;

At least 2.4 KG but less than 3.2 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 6.8 L but lessthan 9.1 L of Gamma-butyrolactone;

At least 4 G but less than 6 G of Red Phosphorus, White Phosphorus, or Hypophosphorous
Acid;

List Il Chemicals

At least 88 G but lessthan 110 G of Acetic Anhydride;

At least 9.4 KG but lessthan 11.75 KG of Acetone;

At least 160 G but less than 200 G of Benzyl Chloride;

At least 8.6 KG but less than 10.75 KG of Ethyl Ether;

At least 9.6 KG but lessthan 12 KG of Methyl Ethyl Ketone;
At least 80 G but less than 100 G of Potassium Permanganate;
At least 10.4 KG but lessthan 13 KG of Toluene;

Atleast 7.5 G but less than 10 G of lodine.

List | Chemicals Level 14
Atleast 2.7 KG but less than 3.6 KG of Anthranilic Acid;
At least 3.6 G but less than 5.3 G of Benzaldehyde;
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(10)

At least 80 G but less than 120 G of Benzyl Cyanide;

At least 800 MG but lessthan 1.2 G of Ergonovine;

Atleast 1.6 G but lessthan 2.4 G of Ergotamine;

At least 80 G but lessthan 120 G of Ethylamine;

At least 8.8 G but lessthan 13.2 G of Hydriodic Acid;

At least 1.44 KG but less than 1.92 KG of |sosafrole;

At least 800 MG but lessthan 1.2 G of Methylamine;

At least 3.6 KG but lessthan 4.8 KG of N-Acetylanthranilic Acid,;
At least 2.25 KG but less than 3 KG of N-Methylephedrine;

At least 2.25 KG but less than 3 KG of N-Methylpseudoephedrine;
At least 2.5 G but less than 3.8 G of Nitroethane;

At least 40 G but less than 60 G of Norpseudoephedrineg;

At least 80 G but lessthan 120 G of Phenylacetic Acid;

At least 40 G but less than 60 G of Piperidine;

At least 1.44 KG but less than 1.92 KG of Piperonal;

At least 7.2 G but less than 9.6 G of Propionic Anhydride;

At least 1.44 KG but lessthan 1.92 KG of Safrole;

At least 1.8 KG but lessthan 2.4 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
Atleast 4.5 L but lessthan 6.8 L of Gamma-butyrolactone;

At least 3 G but less than 4 G of Red Phosphorus, White Phosphorus, or Hypophosphorous
Acid;

List Il Chemicals

At least 66 G but lessthan 88 G of Acetic Anhydride;

At least 7.05 KG but less than 9.4 KG of Acetone;

At least 120 G but less than 160 G of Benzyl Chloride;

At least 6.45 KG but less than 8.6 KG of Ethyl Ether;

At least 7.2 KG but less than 9.6 KG of Methyl Ethyl Ketone;
At least 60 G but less than 80 G of Potassium Permanganate;
At least 7.8 KG but lessthan 10.4 KG of Tolueng;

Atleast 5 G but lessthan 7.5 G of lodine.

List | Chemicals Level 12
Lessthan 2.7 KG of Anthranilic Acid;

Lessthan 3.6 G of Benzaldehyde;

Lessthan 80 G of Benzyl Cyanide;

Less than 800 MG of Ergonovine;

Lessthan 1.6 G of Ergotamine;

Lessthan 80 G of Ethylamine;

Lessthan 8.8 G of Hydriodic Acid,;

Lessthan 1.44 KG of Isosafrole;

Lessthan 800 MG of Methylamine;

Lessthan 3.6 KG of N-Acetylanthranilic Acid;
Lessthan 2.25 KG of N-Methylephedrine;
Lessthan 2.25 KG of N-Methylpseudoephedrine;
Lessthan 2.5 G of Nitroethane;

Lessthan 40 G of Norpseudoephedring;
Lessthan 80 G of Phenylacetic Acid;
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Lessthan 40 G of Piperidine;

Lessthan 1.44 KG of Piperonal,;

Lessthan 7.2 G of Propionic Anhydride;

Lessthan 1.44 KG of Safrole;

Lessthan 1.8 KG of 3, 4-Methylenedioxyphenyl-2-propanone;

Lessthan 4.5 L of Gamma-butyrolactone;

Lessthan 3 G of Red Phosphorus, White Phosphorus, or Hypophosphorous Acid;

List Il Chemicals

Lessthan 66 G of Acetic Anhydride;
Lessthan 7.05 KG of Acetone;

Lessthan 120 G of Benzyl Chloride;
Lessthan 6.45 KG of Ethyl Ether;
Lessthan 7.2 KG of Methyl Ethyl Ketone;
Lessthan 60 G of Potassium Permanganate;
Lessthan 7.8 KG of Toluene;

Lessthan 5 G of lodine.

*Notes:

(A)

(B)

(©)

Except as provided in Note (B), to calculate the base offense level in an offense that involves
two or more chemicals, use the quantity of the single chemical that results in the greatest
offenselevel, regardlessof whether thechemicalsareset forthin different tablesor indifferent
categories (i.e., list I or list 1) under subsection (d) or (€) of this guideline, as appropriate.

To calculate the base offense level in an offense that involves two or more chemicals each of
which is set forth in the Ephedrine, Pseudoephedrine, and Phenyl propanolamine Quantity
Table, (i) aggregate the quantities of all such chemicals, and (ii) determine the base offense
level corresponding to the aggregate quantity.

In a case involving ephedrine, pseudoephedrine, or phenylpropanolamine tablets, use the

weight of the ephedrine, pseudoephedrine, or phenylpropanolamine contained in the tablets,
not the weight of the entire tablets, in calculating the base offense level.

Commentary

Satutory Provisions: 21 U.SC. §8§ 841(c)(1), (2), (f)(1), 865, 960(d)(1), (2), (3), (4).

Application Notes:

1.

"Firearm" and "dangerous weapon" are defined in the Commentary to §1B1.1 (Application
Instructions). Theadjustment in subsection (b)(1) should beappliedif theweaponwas present,
unlessit isimprobable that the weapon was connected with the offense.

"Offense involved unlawfully manufacturing a controlled substance or attempting to

manufacture a controlled substance unlawfully,” as used in subsection (c)(1), meansthat the
defendant, or a per son for whose conduct the defendant isaccountable under §1B1.3 (Relevant
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Conduct), completed the actionssufficient to constitutethe offense of unlawfully manufacturing
a controlled substance or attempting to manufacture a controlled substance unlawfully.

3. Incertain cases, the defendant will be convicted of an offense involving a listed chemical
covered under thisguideline, and a related offenseinvolving an immediate precursor or other
controlled substancecovered under 82D 1.1 (Unlawfully Manufacturing, | mporting, Exporting,
or Trafficking). For example, P2P (an immediate precursor) and methylamine (a listed
chemical) are used together to produce methamphetamine. Deter minethe offenselevel under
each guideline separately. Theoffenselevel for methylamineisdetermined by using §2D1.11.
Theoffenselevel for P2P isdetermined by using §2D1.1 (P2Pislistedinthe Drug Equivalency
Table under Cocaine and Other Schedule | and Il Stimulants (and their immediate
precursors)). Under the grouping rules of 83D1.2(b), the counts will be grouped together.
Note that in determining the scale of the offense under §2D1.1, the quantity of both the
controlled substance and listed chemical should be considered (see Application Note12inthe
Commentary to §2D1.1).

4,  Caseslnvolving Multiple Chemicals.—

(A) Determining the Base Offense Level for Two or More Chemicals—Except as provided
in subdivision (B), if the offense involves two or more chemicals, use the quantity of the
single chemical that results in the greatest offense level, regardless of whether the
chemicals are set forth in different tables or in different categories (i.e., list | or list I1)
under this guideline.

Example: The defendant was in possession of five kilograms of ephedrine and 300
grams of hydriodic acid. Ephedrine and hydriodic acid typically are used together in
the same manufacturing process to manufacture methamphetamine. The base offense
level for each chemical is calculated separately and the chemical with the higher base
offenselevel isused. Five kilograms of ephedrineresult in a base offense level of level
38; 300 grams of hydriodic acid result in a base offense level of level 26. In this case,
the base offense level would be level 38.

(B) DeterminingtheBase OffenseLevel for Offensesinvolving Ephedrine, Pseudoephedrine,
or Phenyl propanolamine.— f the offenseinvol vestwo or mor e chemicals each of which
is set forth in the Ephedrine, Pseudoephedrine, and Phenylpropanolamine Quantity
Table, (i) aggregate the quantities of all such chemicals, and (ii) determine the base
offense level corresponding to the aggregate quantity.

Example: The defendant was in possession of 80 grams of ephedrine and 50 grams of
phenyl propanolamine, an aggregate quantity of 130 grams of such chemicals. Thebase
offense level corresponding to that aggregate quantity is level 32.

(C) Upward Departure—ln a case involving two or more chemicals used to manufacture
different controlled substances, or to manufacture one controlled substance by different
manufacturing processes, an upward departure may be warranted if the offense level
does not adequately address the seriousness of the offense.
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5. Convictionsunder 21 U.SC. 88 841(c)(2) and (f)(1), and 960(d)(2), (d)(3), and (d)(4) do not
require that the defendant have knowledge or an actual belief that the listed chemical wasto
be used to manufacture a controlled substance unlawfully. In a case in which the defendant
possessed or distributed the listed chemical without such knowledge or belief, a 3-level
reduction is provided to reflect that the defendant is less cul pabl e than one who possessed or
distributed listed chemicals knowing or believing that they would be used to manufacture a
controlled substance unlawfully.

6.  Subsection (b)(3) appliesif the conduct for which the defendant is accountable under 81B1.3
(Relevant Conduct) involved any discharge, emission, release, transportation, treatment,
storage, or disposal violation covered by the Resource Conservation and Recovery Act, 42
U.SC. § 6928(d), the Federal Water Pollution Control Act, 33 U.S.C. § 1319(c), or the
Comprehensive Environmental Response, Compensation, and Liability Act,42U.S.C. 885124,
9603(b). In some cases, the enhancement under subsection (b)(3) may not adequately account
for the seriousness of the environmental harm or other threat to public health or safety
(including the health or safety of law enforcement and cleanup personnel). In such cases, an
upward departure may be warranted. Additionally, any costs of environmental cleanup and
harmto persons or property should be considered by the court in determining the amount of
restitution under 85E1.1 (Restitution) and in fashioning appropriate conditions of supervision
under 885B1.3 (Conditions of Probation) and 5D1.3 (Conditions of Supervised Release).

7. Application of Subsection (b)(4).—For purposes of subsection (b)(4), "mass-marketing by
means of an interactive computer service" means the solicitation, by means of an interactive
computer service, of a large number of persons to induce those persons to purchase a
controlled substance. For example, subsection (b)(4) would apply to adefendant who operated
a web site to promote the sale of Gamma-butyrolactone (GBL) but would not apply to
coconspiratorswho usean interactive computer serviceonly to communicatewith oneanother
infurtherance of the offense. "Interactive computer service", for purposes of subsection (b)(4)
and this note, hasthe meaning given that termin section 230(e)(2) of the Communi cations Act
of 1934 (47 U.SC. § 230(f)(2)).

8. Imposition of Consecutive Sentencefor 21 U.S.C. § 865.—Section 865 of title 21, United States
Code, requires the imposition of a mandatory consecutive term of imprisonment of not more
than 15 years. In order to comply with the relevant statute, the court should determine the
appropriate "total punishment” and, on the judgment form, divide the sentence between the
sentence attributabl e to the underlying drug offense and the sentence attributableto 21 U.S.C.
8§ 865, specifying the number of monthsto be served consecutively for the conviction under 21
U.S.C. §865. For example, if the applicable adjusted guideline rangeis 151-188 months and
the court determines a "total punishment” of 151 months is appropriate, a sentence of 130
months for the underlying offense plus 21 months for the conduct covered by 21 U.S.C. § 865
would achieve the "total punishment” in a manner that satisfies the statutory requirement of
a consecutive sentence.

Background: Offenses covered by this guideline involve list | chemicals (including ephedrine,
pseudoephedrine, and pheylpropanolamine) and list 11 chemicals. List | chemicals are important
to the manufacture of a controlled substance and usually become part of the final product. For
example, ephedrinereactswith other chemical sto formmethamphetamine. Theamount of ephedrine

-180-



November 1, 2008 GUIDELINES MANUAL 82D1.12

directly affects the amount of methamphetamine produced. List |1 chemicalsare generally used as
solvents, catalysts, and reagents.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 371). Amended effective November 1, 1992 (see Appendix
C, amendment 447); November 1, 1995 (see Appendix C, amendment 519); May 1, 1997 (see Appendix C, amendment 541); November 1,
1997 (see Appendix C, amendment 557); November 1, 2000 (see Appendix C, amendments 605 and 606); May 1, 2001 (see Appendix
C, amendment 611); November 1, 2001 (see Appendix C, amendment 625); November 1, 2002 (see Appendix C, amendment 646);
November 1, 2003 (see Appendix C, amendment 661); November 1, 2004 (see Appendix C, amendments667 and 668); November 1, 2005
(see Appendix C, amendment 679); November 1, 2007 (see Appendix C, amendments 705 and 707).

82D1.12. Unlawful Possession, M anufacture, Distribution, Transportation, Exportation, or
Importation of Prohibited Flask, Equipment, Chemical, Product, or Material;
Attempt or Conspiracy

@ Base Offense Level (Apply the greater):

(D) 12, if the defendant intended to manufacture a controlled substance or
knew or believed the prohibited flask, equipment, chemical, product, or
material was to be used to manufacture a controlled substance; or

2 9, if the defendant had reasonabl e cause to believe the prohibited flask,
equipment, chemical, product, or material wasto be used to manufacture
a controlled substance.

(b) Specific Offense Characteristics

(D] If the defendant (A) intended to manufacture methamphetamine, or (B)
knew, believed, or had reasonabl e cause to believe that prohibited flask,
equipment, chemical, product, or material wasto be used to manufacture
methamphetamine, increase by 2 levels.

2 If the offense involved (A) an unlawful discharge, emission, or release
into the environment of a hazardous or toxic substance; or (B) the
unlawful transportation, treatment, storage, or disposal of a hazardous
waste, increase by 2 levels.

(©)] If the defendant, or a person for whose conduct the defendant is
accountableunder 81B1.3 (Relevant Conduct), distributed any prohibited
flask, equipment, chemical, product, or material through mass-marketing
by means of an interactive computer service, increase by 2 levels.

4 If theoffenseinvol ved stealing anhydrousammoniaor transporting stolen
anhydrous ammonia, increase by 6 levels.

(© Cross Reference

D If the offenseinvol ved unlawfully manufacturing acontrolled substance,
or attempting to manufacture a controlled substance unlawfully, apply
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§2D1.1 (Unlawful Manufacturing, Importing, Exporting, or Trafficking)
if the resulting offense level is greater than that determined above.

Commentary

Satutory Provisions: 21 U.S.C. 88 843(a)(6), (7), 864.

Application Notes:

1.

If the offense involved the lar ge-scale manufacture, distribution, transportation, exportation,
or importation of prohibited flasks, equipment, chemicals, products, or material, an upward
departure may be warranted.

"Offense involved unlawfully manufacturing a controlled substance or attempting to
manufacture a controlled substance unlawfully,” as used in subsection (c)(1), meansthat the
defendant, or a personfor whose conduct the defendant i saccountable under 81B1.3 (Relevant
Conduct), compl eted the acti ons suffi cient to constitute the offense of unlawfully manufacturing
a controlled substance or attempting to manufacture a controlled substance unlawfully.

Subsection (b)(2) appliesif the conduct for which the defendant is accountable under §1B1.3
(Relevant Conduct) involved any discharge, emission, release, transportation, treatment,
storage, or disposal violation covered by the Resource Conservation and Recovery Act, 42
U.SC. §6928(d), the Federal Water Pollution Control Act, 33 U.SC. § 1319(c), or the
Comprehensive Environmental Response, Compensation, and Liability Act,42U.S.C. 885124,
9603(b). In some cases, the enhancement under subsection (b)(2) may not adequately account
for the seriousness of the environmental harm or other threat to public health or safety
(including the health or safety of law enforcement and cleanup personnel). In such cases, an
upward departure may be warranted. Additionally, any costs of environmental cleanup and
harmto persons or property should be considered by the court in determining the amount of
restitution under 85E1.1 (Restitution) and in fashioning appropriate conditions of supervision
under 885B1.3 (Conditions of Probation) and 5D1.3 (Conditions of Supervised Release).

Application of Subsection (b)(3).—For purposes of subsection (b)(3), "mass-marketing by
means of an interactive computer service" means the solicitation, by means of an interactive
computer service, of a large number of persons to induce those persons to purchase a
controlled substance. For example, subsection (b)(3) would apply to a defendant who operated
aweb site to promote the sale of prohibited flasks but would not apply to coconspiratorswho
use an interactive computer service only to communicate with one another in furtherance of
the offense. "Interactive computer service", for pur posesof subsection (b)(3) and thisnote, has
the meaning given that termin section 230(e)(2) of the Communications Act of 1934 (47 U.S.C.
§ 230(f)(2)).

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 371). Amended effective November 1, 1992 (see Appendix
C, amendment 447); November 1, 1995 (see Appendix C, amendment 520); November 1, 1997 (see Appendix C, amendment 558);
November 1, 2000 (see Appendix C, amendment 605); November 1, 2001 (see Appendix C, amendment 626); November 1, 2004 (see
Appendix C, amendment 667).
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§2D1.13. Structuring Chemical Transactions or Creating a Chemical Mixture to Evade
Reporting or Recordkeeping Requirements; Presenting False or Fraudulent
Identification to Obtain a Listed Chemical; Attempt or Conspiracy

€)] Base Offense Level (Apply the greatest):

(D)

(2

(3)

The offense level from §2D1.11 (Unlawfully Distributing, Importing,
Exporting, or Possessing a Listed Chemical) if the defendant knew or
believed that the chemical was to be used to manufacture a controlled
substance unlawfully; or

The offense level from §2D1.11 (Unlawfully Distributing, Importing,
Exporting or Possessing a Listed Chemical) reduced by 3 levelsif the
defendant had reason to believe that the chemical was to be used to
manufacture a controlled substance unlawfully; or

6, otherwise.

Commentary

Satutory Provisions: 21 U.SC. 88 841(c)(3), (f)(1), 843(a)(4)(B), (a)(8).

Application Note:

1. "Theoffenseleve from 82D1.11" includes the base offense level and any applicable specific
offense characteristic or cross reference; see 81B1.5 (Interpretation of References to Other

Offense Guidelines).

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 371). Amended effective November 1, 1992 (see Appendix
C, amendment 447); November 1, 2002 (see Appendix C, amendment 646).

§2D1.14.

Narco-Terrorism

@ Base Offense Level:

(D

The offense level from 82D1.1 (Unlawful Manufacturing, Importing,
Exporting, or Trafficking (Including Possession with Intent to Commit
These Offenses); Attempt or Conspiracy) applicable to the underlying
offense, except that §2D1.1(a)(3)(A), (8)(3)(B), and (b)(11) shal not
apply.

(b) Specific Offense Characteristic

(D

If 83A1.4 (Terrorism) does not apply, increase by 6 levels.
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Commentary

Satutory Provision: 21 U.S.C. § 960a.

Historical Note: Effective November 1, 2007 (see Appendix C, amendment 700).

2. UNLAWFUL POSSESSION

82D2.1. Unlawful Possession; Attempt or Conspir acy

@ Base Offense Level:

D 8, if the substanceisheroin or any Schedulel or Il opiate, an analogue of
these, or cocaine base; or

2 6, if the substance is cocaine, flunitrazepam, LSD, or PCP; or
(3) 4, if the substanceis any other controlled substance or alist | chemical.
(b) Cross References

D If the defendant is convicted of possession of more than 5 grams of a
mixture or substance containing cocaine base, apply §2D1.1 (Unlawful
Manufacturing, Importing, Exporting, or Trafficking) asif the defendant
had been convicted of possession of that mixture or substancewith intent
to distribute.

2 If the offense involved possession of a controlled substance in a prison,
correctional facility, or detention facility, apply §2P1.2 (Providing or
Possessing Contraband in Prison).

Commentary

Satutory Provision: 21 U.S.C. § 844(a). For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Note:

1. Thetypical case addressed by this guideline invol ves possession of a controlled substance by
the defendant for the defendant’s own consumption. Where the circumstances establish
intended consumption by a person other than the defendant, an upward departure may be
warranted.

Background: Mandatory (statutory) minimumpenaltiesfor several categoriesof cases, ranging from

—184 -



November 1, 2008 GUIDELINES MANUAL 82D2.3

fifteen days' to five years' imprisonment, are set forth in 21 U.SC. § 844(a). When a mandatory
minimum penalty exceeds the guideline range, the mandatory minimum becomes the guideline
sentence. See §85G1.1(b). Note, however, that 18 U.S.C. § 3553(f) provides an exception to the
applicability of mandatory minimum sentences in certain cases. See 85C1.2 (Limitation on
Applicability of Statutory Minimum Sentences in Certain Cases).

Section 2D2.1(b)(1) provides a cross reference to 82D1.1 for possession of more than five
gramsof a mixture or substance containing cocaine base, an offense subject to an enhanced penalty
under Section 6371 of the Anti-Drug Abuse Act of 1988. Other casesfor which enhanced penalties
are provided under Section 6371 of the Anti-Drug Abuse Act of 1988 (e.g., for a person with one
prior conviction, possession of morethan three grams of a mixture or substance containing cocaine
base; for a person with two or more prior convictions, possession of more than one gram of a
mixture or substance containing cocaine base) are to be sentenced in accordance with 85G1.1(b).

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 24); November 1, 1989
(see Appendix C, amendment 304); November 1, 1990 (see Appendix C, amendment 321); November 1, 1992 (see Appendix C,
amendment 447); September 23, 1994 (see Appendix C, amendment 509); November 1, 1995 (see Appendix C, amendment 514);
November 1, 1997 (see Appendix C, amendments 556 and 558).

82D2.2.  Acquiring a Controlled Substance by Forgery, Fraud, Deception, or Subterfuge;
Attempt or Conspiracy

€) Base Offense Level: 8

Commentary

Satutory Provision: 21 U.S.C. § 843(a)(3).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1992 (see Appendix C, amendment 447).

82D2.3. Operating or Directing the Operation of a Common Carrier Under the Influence
of Alcohol or Drugs

@ Base Offense Level (Apply the greatest):
D 26, if death resulted; or
2 21, if serious bodily injury resulted; or
(©)) 13, otherwise.

(b) Specia Instruction:

D If the defendant is convicted of a single count involving the death or
serious bodily injury of more than one person, apply Chapter Three, Part
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D (Multiple Counts) asif the defendant had been convicted of a separate
count for each such victim.

Commentary

Satutory Provision: 18 U.S.C. § 342,

Background: This section implements the direction to the Commission in Section 6482 of the Anti-
Drug Abuse Act of 1988. Offenses covered by this guideline may vary widely with regard to harm
and risk of harm. The offense levels assume that the offense involved the operation of a common
carrier carrying a number of passengers, e.g., abus. If no or only a few passengerswere placed at
risk, adownward departure may be warranted. If the offenseresulted in the death or seriousbodily
injury of alarge number of persons, such that the resulting offense level under subsection (b) would
not adequately reflect the seriousness of the offense, an upward departure may be warranted.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 25); November 1, 1989
(see Appendix C, amendment 141).

3. REGULATORY VIOLATIONS

82D3.1. Regulatory Offenses Involving Registration Numbers, Unlawful Advertising
Relating to Schedule | Substances; Attempt or Conspiracy

@ Base Offense Level: 6

Commentary

Satutory Provisions: 21 U.SC. 88 842(a)(1), 843(a)(1), (2). For additional statutory provision(s),
see Appendix A (Statutory Index).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 421); November 1,
1992 (see Appendix C, amendment 447); November 1, 1995 (see Appendix C, amendment 534).

82D3.2. Regulatory Offenses Involving Controlled Substances or Listed Chemicals;
Attempt or Conspiracy

@ Base Offense Level: 4
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Commentary

Satutory Provisions: 21 U.S.C. 88 842(a)(2), (9), (10), (b), 954, 961. For additional statutory
provision(s), see Appendix A (Statutory Index).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 421); November 1,
1992 (see Appendix C, amendment 447); November 1, 1993 (see Appendix C, amendment 481); November 1, 1995 (see Appendix C,
amendment 534).

§2D3.3. [Deleted]

Historical Note: Section 2D3.3(lllegal Useof Registration Number to Distributeor DispenseaControlled Substanceto Another Registrant
or Authorized Person; Attempt or Conspiracy), effective November 1, 1987, amended effective November 1, 1991 (see Appendix C,
amendment 421) and November 1, 1992 (see Appendix C, amendment 447), was deleted by consolidation with §2D3.2 effective
November 1, 1993 (see Appendix C, amendment 481).

§2D3.4. [Deleted]

Historical Note: Section 2D3.4 (lllegal Transfer or Transshipment of a Controlled Substance; Attempt or Conspiracy), effective
November 1, 1987, amended effective November 1, 1990 (see Appendix C, amendment 359) and November 1, 1992 (see Appendix C,
amendment 447), was deleted by consolidation with §82D3.2 effective November 1, 1993 (see Appendix C, amendment 481).

§2D3.5. [Deleted]

Historical Note: Section 2D3.5 (Violation of Recordkeeping or Reporting Requirements for Listed Chemicals and Certain Machines;
Attempt or Conspiracy), effective November 1, 1991 (see Appendix C, amendment 371), amended effective November 1, 1992 (see
Appendix C, amendment 447), was del eted by consolidation with 82D3.2 effective November 1, 1993 (see Appendix C, amendment 481).
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PART E - OFFENSESINVOLVING CRIMINAL ENTERPRISES AND RACKETEERING

1. RACKETEERING

Introductory Commentary

Because of thejurisdictional nature of the offensesincluded, thissubpart coversawidevariety
of criminal conduct. The offense level usually will be determined by the offense level of the
underlying conduct.

Historical Note: Effective November 1, 1987.

82E1.1. Unlawful Conduct Relating to Racketeer Influenced and Corrupt Organizations

@ Base Offense Level (Apply the greater):
(D) 19; or

(2)  theoffenselevel applicable to the underlying racketeering activity.

Commentary

Satutory Provisions; 18 U.S.C. 88 1962, 1963.

Application Notes:

1.  Wherethereismorethan oneunderlying offense, treat each underlying offense asif contained
in a separate count of conviction for the purposes of subsection (a)(2). To determine whether
subsection (a)(1) or (a)(2) resultsin the greater offense level, apply Chapter Three, Parts A,
B, C, and D to both (a)(1) and (a)(2). Usewhichever subsection resultsin the greater offense
level.

2. If the underlying conduct violates state law, the offense level corresponding to the most
analogous federal offenseisto be used.

3. Iftheoffenselevel for theunderlying racketeering activity islessthan thealternative minimum
level specified (i.e., 19), the alternative minimum base offense level isto be used.

4.  Certainconduct may be chargedinthe count of convictionaspart of a" pattern of racketeering
activity" even though the defendant has previoudy been sentenced for that conduct. Where
such previously imposed sentence resulted from a conviction prior to the last overt act of the
instant offense, treat as a prior sentence under 84A1.2(a)(1) and not as part of the instant
offense. Thistreatment isdesigned to produce a result consi stent with the distinction between
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the instant offense and criminal history found throughout the guidelines. If this treatment
produces an anomalousresult in a particular case, a guideline departure may be warranted.

Historical Note: Effective November 1, 1987. Amended effective June 15, 1988 (see Appendix C, amendment 26); November 1, 1989
(see Appendix C, amendment 142).

82E1.2. Interstateor Foreign Travel or Transportationin Aid of aRacketeering Enterprise

@ Base Offense Level (Apply the greater):
D 6; or
(2) theoffenselevel applicable to the underlying crime of violence or other

unlawful activity in respect to which the travel or transportation was
undertaken.

Commentary

Satutory Provision: 18 U.S.C. § 1952.

Application Notes:

1. Wherethereismorethan oneunderlying offense, treat each underlying offense asif contained
in a separate count of conviction for the purposes of subsection (a)(2). To determine whether
subsection (a)(1) or (a)(2) resultsin the greater offense level, apply Chapter Three, Parts A,
B, C, and D to both (a)(1) and (a)(2). Use whichever subsection resultsin the greater offense
level.

2. If the underlying conduct violates state law, the offense level corresponding to the most
analogous federal offense isto be used.

3. Iftheoffenselevel for the underlying conduct islessthan the alter native minimumbase offense
level specified (i.e., 6), the alternative minimum base offense level isto be used.

Historical Note: Effective November 1, 1987. Amended effective June 15, 1988 (see Appendix C, amendment 27).

82E1.3.. Violent Crimesin Aid of Racketeering Activity

@ Base Offense Level (Apply the greater):
D 12; or

(2) the offense level applicable to the underlying crime or racketeering
activity.

-189 -



82E1.3 GUIDELINES MANUAL November 1, 2008

Commentary

Satutory Provision: 18 U.SC. § 1959 (formerly 18 U.SC. § 1952B).

Application Notes:

1. If the underlying conduct violates state law, the offense level corresponding to the most
analogous federal offenseisto be used.

2. Iftheoffenselevel for theunderlying conduct islessthan the alter native minimumbase offense
level specified (i.e., 12), the alternative minimum base offense level isto be used.

Background: The conduct covered under thissection rangesfromthreatsto murder. The maximum
term of imprisonment authorized by statute ranges from three yearsto life imprisonment.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 143).

82E1.4. Use of I nterstate Commer ce Facilitiesin the Commission of Murder-For-Hire

@ Base Offense Level (Apply the greater):
D 32; or

(2) theoffenselevel applicable to the underlying unlawful conduct.

Commentary

Satutory Provision: 18 U.SC. § 1958 (formerly 18 U.SC. § 1952A).

Application Note:

1. If the underlying conduct violates state law, the offense level corresponding to the most
analogous federal offenseisto be used.

Background: Thisguidelineand the statutetowhichit appliesdo not requirethat a murder actually
have been committed.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 144); November 1,
1990 (see Appendix C, amendment 311); November 1, 1992 (see Appendix C, amendment 449).

§2E1.5. [Deleted]

Historical Note: Section 2E1.5 (Hobbs Act Extortion or Robbery), effective November 1, 1987, amended effective November 1, 1989
(see Appendix C, amendment 145), was deleted by consolidation with §§2B3.1, 2B3.2, 2B3.3, and 2C1.1 effective November 1, 1993
(see Appendix C, amendment 481).
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2. EXTORTIONATE EXTENSION OF CREDIT

§2E2.1.

M akingor Financingan Extortionate Extension of Credit; Collectingan Extension

of Credit by Extortionate M eans

@ Base Offense Level: 20

(b) Specific Offense Characteristics

OV (Y
(B)

(©)

If afirearm was discharged increase by 5 levels; or

if adangerousweapon (including afirearm) was otherwise used,
increase by 4 levels; or

if adangerous weapon (including a firearm) was brandished or
possessed, increase by 3 levels.

2 If any victim sustained bodily injury, increasethe of fenselevel according
to the seriousness of theinjury:

(A)
(B)
(©)

(D)

(E)

Degree of Bodily Injury Increasein Level
Bodily Injury add 2
Serious Bodily Injury add 4

Permanent or Life-Threatening Bodily Injury add 6

If the degree of injury is between that specified in subdivisions
(A) and (B), add 3 levels; or

If the degree of injury is between that specified in subdivisions
(B) and (C), add 5 levels.

Provided, however, that the combined increase from (1) and (2) shall not
exceed 9 levels.

3 A

(B)

If any person was abducted to facilitate commission of the
offense or to facilitate escape, increase by 4 levels; or

if any person was physically restrained to facilitate commission
of the offense or to facilitate escape, increase by 2 levels.

-191-



82E2.1 GUIDELINES MANUAL November 1, 2008

(© Cross Reference

(D) If avictimwaskilled under circumstances that would constitute murder
under 18 U.S.C. § 1111 had such killing taken place within the territorial
or maritimejurisdiction of the United States, apply 82A 1.1 (First Degree
Murder).

Commentary

Satutory Provisions. 18 U.S.C. §§ 892-894.

Application Notes:

1. Definitions of "firearm," "dangerous weapon,” "otherwise used,” "brandished,” "bodily
injury,” "seriousbodilyinjury,” " permanent or life-threatening bodilyinjury," "abducted," and
"physically restrained" are found in the Commentary to §1B1.1 (Application Instructions).

2. Seealso Commentary to §2B3.2 (Extortion by Force or Threat of Injury or Serious Damage)
regarding the interpretation of the specific offense characteristics.

Background: This section refers to offenses involving the making or financing of extortionate
extensionsof credit, or thecollection of loansby extortionatemeans. These"loan-sharking" offenses
typically involve threats of violence and provide economic support for organized crime. The base
offense level for these offensesis higher than the offense level for extortion because loan sharking
isin most cases a continuing activity. In addition, the guideline does not include the amount of
money involved because the amount of money in such cases is often difficult to determine. Other
enhancements parallel thosein 82B3.2 (Extortion by Forceor Threat of Injury or Serious Damage).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 146-148);
November 1, 1991 (see Appendix C, amendment 398); November 1, 1993 (see Appendix C, amendment 479); November 1, 2000 (see
Appendix C, amendment 601).

3. GAMBLING

Introductory Commentary

This subpart coversavariety of proscribed conduct. The adjustmentsin Chapter Three, Part
B (Rolein the Offense) are particularly relevant in providing a measure of the scope of the offense
and the defendant’ s participation.

Historical Note: Effective November 1, 1987.
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82E3.1. Gambling Offenses; Animal Fighting Offenses

@ Base Offense Level: (Apply the greatest)
D 12, if the offense was (A) engaging in a gambling business; (B)
transmission of wagering information; or (C) committed as part of, or to
facilitate, acommercial gambling operation; or

2 10, if the offense involved an animal fighting venture; or

3 6, otherwise.

Commentary

Satutory Provisions: 7 U.SC. § 2156; 15 U.SC. 8§88 1172-1175; 18 U.SC. 8§ 1082, 1301-1304,
1306, 1511, 1953, 1955; 31 U.S.C. § 5363. For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Notes:

1.  Definition.—For purposes of thisguideline: "Animal fighting venture" hasthe meaning given
that termin 7 U.S.C. § 2156(g).

2. Upward DepartureProvision.—f the offenseinvol ved extraordinary cruelty to an animal that
resulted in, for example, maiming or death to an animal, an upward departure may be
warranted.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 481); November 1,
2007 (see Appendix C, amendment 703); November 1, 2008 (see Appendix C, amendment 721).

§2E3.2. [Deleted]

Historical Note: Section 2E3.2 (Transmission of Wagering Information), effective November 1, 1987, was deleted by consolidation with
§2E3.1 effective November 1, 1993 (see Appendix C, amendment 481).

§2E3.3. [Deleted]

Historical Note: Section 2E3.3 (Other Gambling Offenses), effective November 1, 1987, was deleted by consolidation with 82E3.1
effective November 1, 1993 (see Appendix C, amendment 481).

-193 -



82E4.1 GUIDELINES MANUAL November 1, 2008

4. TRAFFICKING IN CONTRABAND CIGARETTESAND SMOKELESSTOBACCO

Historical Note: Effective November 1, 1987. Amended effective November 1, 2007 (see Appendix C, amendment 700).

82E4.1. Unlawful Conduct Relating to Contraband Cigar ettes and Smokeless Tobacco

@ Base Offense Level (Apply the greater):
D 9; or

(2)  theoffenselevel fromthetablein 82T4.1 (Tax Table) corresponding to
the amount of the tax evaded.

Commentary

Satutory Provisions: 18 U.SC. 88 2342(a), 2344(a).

Application Note:

1. "Taxevaded' refersto state and local excise taxes.
Background: The conduct covered by this section generally involves evasion of state and local

excise taxes. At least 10,000 cigarettes must be involved. Because this offense is basically a tax
matter, it is graded by use of the tax table in §2T4.1.

Historical Note: Effective November 1, 1987. Amended effective November 1, 2007 (see Appendix C, amendment 700); November 1,
2008 (see Appendix C, amendment 724).

5. LABOR RACKETEERING

Introductory Commentary

Thestatutesincludedinthissubpart protect therightsof employeesunder the Taft-Hartley Act,
members of labor organizations under the Labor-Management Reporting and Disclosure Act of
1959, and participants of employee pension and welfare benefit plans covered under the Employee
Retirement Income Security Act.

The base offense levels for many of the offenses in this subpart have been determined by
refer enceto anal ogous sections of theguidelines. Thus, the base offenselevel sfor bribery, theft, and
fraud in this subpart generally correspond to similar conduct under other parts of the guidelines.
The base offense levels for bribery and graft have been set higher than the level for commercial

—-194 -



November 1, 2008 GUIDELINES MANUAL 82E5.1

bribery due to the particular vulnerability to exploitation of the organizations covered by this
subpart.

Historical Note: Effective November 1, 1987.

82E5.1.  Offering, Accepting, or Soliciting a Bribe or Gratuity Affecting the Operation of
an Employee Welfareor Pension Benefit Plan; Prohibited Paymentsor L ending of
Money by Employer or Agent to Employees, Representatives, or Labor

Organizations

€)] Base Offense Level:
D 10, if abribe; or
2 6, if agratuity.
(b) Specific Offense Characteristics

(D) If the defendant was afiduciary of the benefit plan or labor organization,
increase by 2 levels.

2 If the value of the prohibited payment or the value of the improper
benefit to thepayer, whichever isgreater (A) exceeded $2,000 but did not
exceed $5,000, increase by 1 level; or (B) exceeded $5,000, increase by
the number of levels from the table in §82B1.1 (Theft, Property
Destruction, and Fraud) corresponding to that amount.

(© Specia Instruction for Fines - Organizations

D In lieu of the pecuniary loss under subsection (a)(3) of 88C2.4 (Base
Fine), use the greatest of: (A) the value of the unlawful payment; (B) if
a bribe, the value of the benefit received or to be received in return for
the unlawful payment; or (C) if a bribe, the consequential damages
resulting from the unlawful payment.

Commentary

Satutory Provisions; 18 U.S.C. 8 1954; 29 U.S.C. § 186.

Application Notes:

1. "Bribe" refers to the offer or acceptance of an unlawful payment with the specific
under standing that it will corruptly affect an official action of the recipient.
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2. "Gratuity" refersto the offer or acceptance of an unlawful payment other than a bribe.

3. "Fiduciary of the benefit plan" is defined in 29 U.S.C. § 1002(21)(A) to mean a person who
exercisesany discretionary authority or control in respect to the management of such plan or
exercises authority or control in respect to management or disposition of its assets, or who
render sinvestment advicefor afeeor other direct or indirect compensation with respect to any
moneys or other property of such plan, or has any authority or responsibility to do so, or who
has any discretionary authority or responsibility in the administration of such plan.

4.  "Value of the improper benefit to the payer" is explained in the Commentary to §2C1.1
(Offering, Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of Official Right;
Fraud Involving the Deprivation of the I ntangible Right to Honest Servicesof Public Officials;
Conspiracy to Defraud by Interference with Gover nmental Functions).

5. Iftheadjustment for afiduciary at 82E5.1(b)(1) applies, do not apply the adjustment at 83B1.3
(Abuse of Position of Trust or Use of Special Skill).

Background: This section covers the giving or receipt of bribes and other unlawful gratuities
involving employee welfare or pension benefit plans, or labor organizations. The seriousnessof the

offense is determined by several factors, including the value of the bribe or gratuity and the
magnitude of the loss resulting from the transaction.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 149); November 1,
1991 (see Appendix C, amendment 422); November 1, 1993 (see Appendix C, amendment 481); November 1, 2001 (see Appendix C,
amendment 617); November 1, 2004 (see Appendix C, amendment 666).

§2E5.2. [Deleted]

Historical Note: Section 2E5.2 (Theft or Embezzlement from Employee Pension and Welfare Benefit Plans), effective November 1, 1987,
amended effective June 15, 1988 (see Appendix C, amendment 28), November 1, 1989 (see Appendix C, amendment 150), and
November 1, 1991 (see Appendix C, amendment 399), was deleted by consolidation with §2B1.1 effective November 1, 1993 (see
Appendix C, amendment 481).

82E5.3. False Statementsand Concealment of Factsin Relation to DocumentsRequir ed by
the Employee Retirement Income Security Act; Failure to Maintain and
Falsification of Records Required by the Labor Management Reporting and
Disclosure Act; Destruction and Failureto Maintain Corporate Audit Records

@ Base Offense Level (Apply the greater):
D 6; or

2 If the offense was committed to facilitate or conceal (A) an offense
involving atheft, afraud, or an embezzlement; (B) an offenseinvolving
a bribe or a gratuity; or (C) an obstruction of justice offense, apply
82B1.1 (Theft, Property Destruction, and Fraud), 82E5.1 (Offering,
Accepting, or Soliciting a Bribe or Gratuity Affecting the Operation of
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an Employee Welfare or Pension Benefit Plan; Prohibited Payments or
Lending of Money by Employer or Agent to Empl oyees, Representatives,
or Labor Organizations), or §2J1.2 (Obstruction of Justice), asapplicable.

Commentary

Satutory Provisions: 18 U.S.C. 88§ 1027, 1520; 29 U.S.C. 8§ 439, 461, 1131. For additional
statutory provision(s), see Appendix A (Statutory Index).

Background: This section coversthe falsification of documents or recordsrelating to a benefit plan
covered by ERISA. It also coversfailureto maintain proper documents required by the LMRDA or
falsification of such documents. Such violations sometimes occur in connection with the criminal
conversion of plan funds or schemesinvolving bribery or graft. Wherea violation under thissection
occursin connectionwith another offense, the offenselevel isdetermined by referenceto the offense
facilitated by the false statements or documents.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 151); November 1,
1993 (see Appendix C, amendment 481); January 25, 2003 (see Appendix C, amendment 647); November 1, 2003 (see, Appendix C,
amendment 653).

§2E5.4. [Deleted]

Historical Note: Section 2E5.4 (Embezzlement or Theft from Labor Unionsin the Private Sector), effective November 1, 1987, amended
effective June 15, 1988 (see Appendix C, amendment 29) and November 1, 1989 (see Appendix C, amendment 152), was deleted by
consolidation with §82B1.1 effective November 1, 1993 (see Appendix C, amendment 481).

§2E5.5. [Deleted]

Historical Note: Section 2E5.5 (Failure to Maintain and Falsification of Records Required by the Labor Management Reporting and
Disclosure Act), effective November 1, 1987, amended effective November 1, 1989 (see Appendix C, amendment 153), was deleted by
consolidation with 82E5.3 effective November 1, 1993 (see Appendix C, amendment 481).

§2E5.6. [Deleted]

Historical Note: Section 2E5.6 (Prohibited Paymentsor Lending of M oney by Employer or Agent to Employees, Representatives, or Labor
Organizations), effective November 1, 1987, amended effective November 1, 1991 (see Appendix C, amendment 422), was deleted by
consolidation with 82E5.1 effective November 1, 1993 (see Appendix C, amendment 481).
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PART F - [DELETED]

Historical Note: The heading to Part F - Offenses Involving Fraud or Deceit, effective November 1, 1987, was deleted due to the deletion
of §§2F1.1 and 2F1.2 effective November 1, 2001 (see Appendix C, amendment 617).

§2F1.1. [Deleted]

Historical Note: Section 2F1.1 (Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit Instruments Other than Counterfeit
Bearer Obligationsof the United States), effective November 1, 1987, amended effective June 15, 1988 (see Appendix C, amendment 30),
November 1, 1989 (see Appendix C, amendments 154-156 and 303), November 1, 1990 (see Appendix C, amendment 317), November 1,
1991 (see Appendix C, amendments 364 and 393), November 1, 1992 (see Appendix C, amendment 470), November 1, 1993 (see
Appendix C, amendments 481 and 482), November 1, 1995 (see Appendix C, amendment 513), November 1, 1997 (see Appendix C,
amendment 551), November 1, 1998 (see Appendix C, amendments577 and 587), November 1, 2000 (see Appendix C, amendments 595,
596, and 597), was deleted by consolidation with §2B1.1 effective November 1, 2001 (see Appendix C, amendment 617).

§2F1.2. [Deleted]

Historical Note: Section 2F1.2 (Insider Trading), effective November 1, 1987, was deleted by consolidation with §2B1.1 effective
November 1, 2001 (see Appendix C, amendment 617).
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PART G - OFFENSESINVOLVING COMMERCIAL SEX ACTS,
SEXUAL EXPLOITATION OF MINORS, AND OBSCENITY

Historical Note: Effective November 1, 1987. Amended effective November 1, 2002 (see Appendix C, amendment 641).

1. PROMOTING ACOMMERCIAL SEXACT OR PROHIBITED SEXUAL CONDUCT

Historical Note: Effective November 1, 1987. Amended effective November 1, 2000 (see Appendix C, amendment 592); November 1,
2002 (see Appendix C, amendment 641).

82G1.1. PromotingaCommercial Sex Act or Prohibited Sexual Conduct with an I ndividual
Other than a Minor

@ Base Offense Level:
D 34, if the offense of conviction is 18 U.S.C. § 1591(b)(1); or
2 14, otherwise.

(b Specific Offense Characteristic

D If (A) subsection (a)(2) applies; and (B) the offense involved fraud or
coercion, increase by 4 levels.

(© Cross Reference

D If the offense involved conduct described in 18 U.S.C. § 2241(a) or (b)
or 18 U.S.C. § 2242, apply §2A3.1 (Criminal Sexua Abuse; Attempt to
Commit Criminal Sexual Abuse).

(d) Specia Instruction

D If the offense involved more than one victim, Chapter Three, Part D
(Multiple Counts) shall be applied as if the promoting of a commercial
sex act or prohibited sexua conduct in respect to each victim had been
contained in a separate count of conviction.

Commentary

Satutory Provisions: 8 U.S.C. § 1328 (only if the offense involved a victim other than a minor); 18
U.SC. 88 1591 (only if the offense involved a victim other than a minor), 2421 (only if the offense
involved a victim other than a minor), 2422(a) (only if the offense involved a victim other than a
minor).
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Application Notes:

1.

Definitions—For purposes of this guideline:
"Commercial sex act" has the meaning given that termin 18 U.S.C. § 1591(c)(1).

"Prohibited sexual conduct" has the meaning given that termin Application Note 1 of §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

"Promotingacommercial sexact" means persuading, inducing, enticing, or coercingaperson
to engagein a commercial sex act, or to travel to engage in, a commercial sex act.

"Victim' means a person transported, persuaded, induced, enticed, or coerced to engage in,
or travel for the purpose of engaging in, a commercial sex act or prohibited sexual conduct,
whether or not the person consented to the commercial sex act or prohibited sexual conduct.
Accordingly, "victim" may include an undercover law enforcement officer.

Application of Subsection (b)(1).—Subsection (b)(1) provides an enhancement for fraud or
coercion that occurs as part of the offense and anticipates no bodily injury. If bodily injury
results, an upward departure may bewarranted. See Chapter Five, Part K (Departures). For
purposes of subsection (b)(1), "coercion" includes any form of conduct that negates the
voluntariness of the victim. This enhancement would apply, for example, in a case in which
the ability of the victimto appraise or control conduct was substantially impaired by drugs or
alcohol. This characteristic generally will not apply if the drug or alcohol was voluntarily
taken.

Application of Chapter Three Adjustment.—For the purposes of 83B1.1 (Aggravating Role),
avictim, asdefined in thisguideline, is considered a participant only if that victimassisted in
the promoting of a commercial sex act or prohibited sexual conduct in respect to another
victim.

Application of Subsection (c)(1).—

(A) Conduct Described in 18 U.SC. § 2241(a) or (b).—For purposes of subsection (c)(1),
conduct described in 18 U.S.C. § 2241(a) or (b) is engaging in, or causing another
person to engage in, a sexual act with another person by: (i) using force against the
victim; (ii) threatening or placing the victimin fear that any person will be subject to
death, serious bodily injury, or kidnapping; (iii) rendering the victim unconscious; or
(iv) administering by force or threat of force, or without the knowledge or permission
of the victim, a drug, intoxicant, or other similar substance and thereby substantially
impairing the ability of the victimto appraise or control conduct. This provision would
apply, for example, if any dangerous weapon was used or brandished, or ina casein
which theability of thevictimto appraiseor control conduct was substantially impaired
by drugs or alcohol.

(B) Conduct Described in 18 U.SC. 8§ 2242.—For purposes of subsection (c)(1), conduct
described in 18 U.S.C. § 2242 is: (i) engaging in, or causing another person to engage
in, a sexual act with another person by threatening or placing the victimin fear (other
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than by threatening or placing thevictiminfear that any personwill be subject to death,
serious bodily injury, or kidnapping); or (ii) engaging in, or causing another person to
engage in, a sexual act with a victimwho is incapable of appraising the nature of the
conduct or who is physically incapable of declining participation in, or communicating
unwillingness to engage in, the sexual act.

5. Soecial Instructionat Subsection (d)(1).—For the pur posesof Chapter Three, Part D (Multiple
Counts), each person transported, persuaded, induced, enticed, or coerced to engage in, or
travel to engage in, a commercial sex act or prohibited sexual conduct isto be treated as a
separate victim. Consequently, multiple counts involving more than one victim are not to be
grouped together under 83D 1.2 (Groups of Closely Related Counts). In addition, subsection
(d)(1) directsthat if the relevant conduct of an offense of conviction includes the promoting of
acommercial sexact or prohibited sexual conduct in respect to mor e than onevictim, whether
specifically cited in the count of conviction, each such victim shall be treated as if contained
in a separate count of conviction.

6. Upward Departure Provision—f the offense involved more than ten victims, an upward
departure may be warranted.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 157 and 158);
November 1, 1990 (see Appendix C, amendment 322); November 1, 1996 (see Appendix C, amendment 538); November 1, 2000 (see
Appendix C, amendment 592); May 1, 2001 (see Appendix C, amendment 612); November 1, 2001 (see Appendix C, amendment 627);
November 1, 2002 (see Appendix C, amendment 641); November 1, 2004 (see Appendix C, amendment 664); November 1, 2007 (see
Appendix C, amendment 701).

§2G1.2. [Deleted]

Historical Note: Section 2G1.2 (Transportation of a Minor for the Purpose of Prostitution or Prohibited Sexual Conduct), effective
November 1, 1987, amended effective November 1, 1989 (see Appendix C, amendments 159 and 160), November 1, 1990 (see Appendix
C, amendment 323), November 1, 1991 (see Appendix C, amendment 400), and November 1, 1992 (see Appendix C, amendment 444),
was deleted by consolidation with §2G1.1 effective November 1, 1996 (see Appendix C, amendment 538).

82G1.3. Promoting a Commercial Sex Act or Prohibited Sexual Conduct with a Minor;
Transportation of Minorsto Engagein aCommer cial Sex Act or Prohibited Sexual
Conduct; Travel to Engagein Commercial Sex Act or Prohibited Sexual Conduct
withaMinor; Sex Traffickingof Children; Useof | nter stateFacilitiesto Transport
I nformation about a Minor

@ Base Offense Level:
D 34, if the defendant was convicted under 18 U.S.C. § 1591(b)(2);
2 30, if the defendant was convicted under 18 U.S.C. § 1591(b)(2);

(©)) 28, if the defendant was convicted under 18 U.S.C. § 2422(b) or
§ 2423(a); or

4 24, otherwise.
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(b)

(©)

Specific Offense Characteristics

(1)

(2)

3)

(4)

©)

If (A) thedefendant wasaparent, relative, or legal guardian of theminor;
or (B) the minor was otherwise in the custody, care, or supervisory
control of the defendant, increase by 2 levels.

If (A) the offense involved the knowing misrepresentation of a
participant’ sidentity to persuade, induce, entice, coerce, or facilitatethe
travel of, a minor to engage in prohibited sexual conduct; or (B) a
participant otherwise unduly influenced a minor to engage in prohibited
sexual conduct, increase by 2 levels.

If the offense involved the use of a computer or an interactive computer
serviceto (A) persuade, induce, entice, coerce, or facilitate the travel of,
the minor to engage in prohibited sexual conduct; or (B) entice,
encourage, offer, or solicit a person to engage in prohibited sexual
conduct with the minor, increase by 2 levels.

If (A) the offenseinvolved the commission of asex act or sexual contact;
or (B) subsection (a)(3) or (a)(4) applies and the offense involved a
commercial sex act, increase by 2 levels.

If (A) subsection (a)(3) or (a)(4) applies; and (B) the offenseinvolved a
minor who had not attained the age of 12 years, increase by 8 levels.

Cross References

(1)

(2)

3)

If the offense involved causing, transporting, permitting, or offering or
seeking by notice or advertisement, aminor to engagein sexually explicit
conduct for the purpose of producing avisual depiction of such conduct,
apply 82G2.1 (Sexually Exploiting a Minor by Production of Sexually
Explicit Visua or Printed Material; Custodian Permitting Minor to
Engage in Sexually Explicit Conduct; Advertisement for Minors to
Engage in Production), if the resulting offense level is greater than that
determined above.

If aminor was killed under circumstances that would constitute murder
under 18 U.S.C. § 1111 had such killing taken place within the territorial
or maritimejurisdiction of the United States, apply 82A 1.1 (First Degree
Murder), if the resulting offense level is greater than that determined
above.

If the offenseinvolved conduct described in 18 U.S.C. § 2241 or § 2242,
apply 82A3.1 (Crimina Sexua Abuse; Attempt to Commit Criminal
Sexual Abuse), if the resulting offense level is greater than that
determined above. If the offenseinvolved interstate travel with intent to
engage in a sexual act with aminor who had not attained the age of 12
years, or knowingly engaging in a sexual act with a minor who had not
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attained the age of 12 years, 82A3.1 shall apply, regardiess of the
"consent" of the minor.

(d) Special Instruction

D If the offense involved more than one minor, Chapter Three, Part D
(Multiple Counts) shall be applied as if the persuasion, enticement,
coercion, travel, or transportation to engage in a commercial sex act or
prohibited sexual conduct of each victim had been contained in aseparate
count of conviction.

Commentary

Satutory Provisions: 8U.S.C. §1328 (onlyif theoffenseinvolvedaminor); 18 U.S.C. 88 1591 (only

if the offenseinvolved a minor), 2421 (only if the offenseinvolved a minor), 2422 (only if the offense
involved a minor), 2423, 2425.

Application Notes:

1.

Definitions—For purposes of this guideline:

"Commercial sex act" has the meaning given that termin 18 U.S.C. § 1591(c)(1).
"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"[Nlicit sexual conduct" has the meaning given that termin 18 U.S.C. § 2423(f).

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

"Minor" means (A) an individual who had not attained the age of 18 years; (B) anindividual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years, and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to
a participant that the officer had not attained the age of 18 years.

"Participant” has the meaning given that termin Application Note 1 of the Commentary to
§3B1.1 (Aggravating Role).

"Prohibited sexual conduct” has the meaning given that term in Application Note 1 of the
Commentary to 82A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

"Sexual act" has the meaning given that termin 18 U.SC. § 2246(2).

"Sexual contact" has the meaning given that termin 18 U.SC. § 2246(3).
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2. Application of Subsection (b)(1).—

(A) Custody, Care, or Supervisory Control.—Subsection (b)(1) is intended to have broad
application and includes offensesinvolving a victimless than 18 year s of age entrusted
to thedefendant, whether temporarily or permanently. For example, teachers, day care
providers, baby-sitters, or other temporary caretakers are among those who would be
subject to this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed between the defendant and the
minor and not simply to the legal status of the defendant-minor relationship.

(B) Inapplicability of Chapter Three Adjustment.—f the enhancement under subsection
(b)(2) applies, do not apply 83B1.3 (Abuse of Position of Trust or Use of Special Skill).

3. Application of Subsection (b)(2).—

(A) Misrepresentation of Participant’s | dentity.—The enhancement in subsection (b)(2)(A)
appliesin casesinvolving the misrepresentation of a participant’ sidentity to persuade,
induce, entice, coerce, or facilitate thetravel of, a minor to engagein prohibited sexual
conduct. SQubsection (b)(2)(A) is intended to apply only to misrepresentations made
directly to a minor or to a person who exer cises custody, care, or supervisory control
of theminor. Accordingly, the enhancement in subsection (b)(2)(A) would not apply to
a misrepresentation made by a participant to an airline representative in the cour se of
making travel arrangements for the minor.

The misrepresentation to which the enhancement in subsection (b)(2)(A) may apply
includes misrepresentation of a participant’ s name, age, occupation, gender, or status,
as long as the misrepresentation was made with the intent to persuade, induce, entice,
coerce, or facilitate the travel of, a minor to engage in prohibited sexual conduct.
Accordingly, use of a computer screen name, without such intent, would not be a
sufficient basis for application of the enhancement.

(B)  Unduelnfluence.— ndetermining whether subsection (b)(2)(B) applies, thecourt should
closely consider thefactsof the caseto deter minewhether a participant’ sinfluence over
the minor compromised the voluntariness of the minor’ s behavior.

Inacaseinwhich a participant isat least 10 years older than the minor, there shall be
a rebuttable presumption, for purposes of subsection (b)(2)(B), that such participant
unduly influenced the minor to engage in prohibited sexual conduct. In such a case,
some degree of undue influence can be presumed because of the substantial difference
in age between the participant and the minor.

4.  Application of Subsection (b)(3).—Subsection (b)(3) is intended to apply only to the use of a
computer or an interactive computer service to communicate directly with a minor or with a
person who exercises custody, care, or supervisory control of the minor. Accordingly, the
enhancement in subsection (b)(3) would not apply to the use of a computer or an interactive
computer service to obtain airline tickets for the minor from an airline' s Internet site.
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5. Application of Subsection (c).—

(A)

(B)

Application of Subsection (c)(1).—The cross reference in subsection (c)(1) is to be
construed broadly and includes all instances in which the offense involved employing,
using, persuading, inducing, enticing, coercing, transporting, permitting, or offering or
seeking by notice, advertisement or other method, a minor to engagein sexually explicit
conduct for the purpose of producing any visual depiction of such conduct. For
purposes of subsection (c)(1), "sexually explicit conduct” has the meaning given that
termin 18 U.S.C. § 2256(2).

Application of Subsection (c)(3).—For purposesof subsection (c)(3), conduct described
in 18 U.SC. § 2241 means conduct described in 18 U.SC. § 2241(a), (b), or (c).
Accordingly, for purposes of subsection (c)(3):

() Conduct described in 18 U.S.C. § 2241(a) or (b) is engaging in, or causing
another person to engage in, a sexual act with another person: (I) using force
against the minor; (1) threatening or placing the minor in fear that any person
will be subject to death, seriousbodily injury, or kidnapping; (111) rendering the
minor unconscious; or (1V) administering by force or threat of force, or without
the knowledge or permission of the minor, a drug, intoxicant, or other similar
substance and thereby substantially impairing the ability of the minor to
appraise or control conduct. This provision would apply, for example, if any
dangerous weapon was used or brandished, or in a case in which the ability of
the minor to appraiseor control conduct was substantially impaired by drugsor
alcohol.

(i)  Conduct describedin 18 U.S.C. 8§ 2241(c) is: (l) interstate travel with intent to
engage in a sexual act with a minor who has not attained the age of 12 years;
(1) knowingly engaging in a sexual act with a minor who has not attained the
age of 12 years; or (Il) knowingly engaging in a sexual act under the
circumstances described in 18 U.S.C. § 2241(a) and (b) with a minor who has
attained the age of 12 years but has not attained the age of 16 years (and is at
least 4 years younger than the person so engaging).

(ili)  Conduct described in 18 U.S.C. § 2242 is: (I) engaging in, or causing another
person to engage in, a sexual act with another person by threatening or placing
theminor infear (other than by threatening or placing theminor infear that any
person will be subject to death, serious bodily injury, or kidnapping); or (1)
engaging in, or causing another person to engagein, a sexual act with a minor
who is incapable of appraising the nature of the conduct or who is physically
incapable of declining participation in, or communicating unwillingness to
engage in, the sexual act.

Application of Subsection (d)(1).—For the purposes of Chapter Three, Part D (Multiple

Counts), each minor transported, persuaded, induced, enticed, or coerced to engage in, or
travel to engage in, a commercial sex act or prohibited sexual conduct isto be treated as a
separate minor. Consequently, multiple counts involving more than one minor are not to be
grouped together under 83D 1.2 (Groups of Closely Related Counts). In addition, subsection
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(d)(1) directs that if the relevant conduct of an offense of conviction includes travel or
transportation to engage in a commercial sex act or prohibited sexual conduct in respect to
more than one minor, whether specifically cited in the count of conviction, each such minor
shall be treated as if contained in a separate count of conviction.

7.  Upward Departure Provision.—f the offense involved more than ten minors, an upward
departure may be warranted.

Historical Note: Effective November 1, 2004 (see Appendix C, amendment 664). Amended effective November 1, 2007 (see Appendix
C, amendment 701).

2. SEXUAL EXPLOITATION OF A MINOR

82G2.1.  Sexually Exploiting a Minor by Production of Sexually Explicit Visual or Printed
Material; Custodian Permitting Minor to Engage in Sexually Explicit Conduct;
Advertisement for Minorsto Engage in Production

@ Base Offense Level: 32
(b) Specific Offense Characteristics
(D) If the offense involved a minor who had (A) not attained the age of
twelveyears, increase by 4 levels; or (B) attained the age of twelveyears
but not attained the age of sixteen years, increase by 2 levels.

2 (Apply the greater) If the offense involved—

(A) the commission of a sexual act or sexual contact, increase by 2
levels; or

(B) (i) thecommission of asexual act; and (ii) conduct described in
18 U.S.C. § 2241(a) or (b), increase by 4 levels.

(©)] If the offense involved distribution, increase by 2 levels.

% If the offense involved material that portrays sadistic or masochistic
conduct or other depictions of violence, increase by 4 levels.

5) If the defendant was a parent, relative, or legal guardian of the minor
involved in the offense, or if the minor was otherwise in the custody,
care, or supervisory control of the defendant, increase by 2 levels.

(6) If, for the purpose of producing sexually explicit material, the offense
involved (A) the knowing misrepresentation of aparticipant’ sidentity to
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persuade, induce, entice, coerce, or facilitate the travel of, a minor to
engage sexually explicit conduct; or (B) the use of a computer or an
interactive computer service to (i) persuade, induce, entice, coerce, or
facilitate the travel of, aminor to engage in sexually explicit conduct, or
to otherwise solicit participation by a minor in such conduct; or (ii)
solicit participationwithaminor in sexually explicit conduct, increaseby
2 levels.

(© Cross Reference

(D) If the victim was killed in circumstances that would constitute murder
under 18 U.S.C. § 1111 had such killing taken place within the territorial
or maritimejurisdiction of the United States, apply 82A1.1 (First Degree
Murder), if the resulting offense level is greater than that determined
above.

(d) Special Instruction
D If the offense involved the expl oitation of more than one minor, Chapter

Three, Part D (Multiple Counts) shall be applied asif the exploitation of
each minor had been contained in a separate count of conviction.

Commentary

Satutory Provisions: 18 U.SC. 88 1591, 2251, 2260(b).

Application Notes:

1.

Definitions—For purposes of this guideline:
"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"Distribution” means any act, including possession with intent to distribute, production,
advertisement, and transportation, related to the transfer of material involving the sexual
exploitation of a minor. Accordingly, distribution includes posting material involving the
sexual exploitation of a minor on a website for public viewing but does not include the mere
solicitation of such material by a defendant.

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

"Minor" means (A) an individual who had not attained the age of 18 years; (B) anindividual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years, and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to
a participant that the officer had not attained the age of 18 years.
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"Sexually explicit conduct" has the meaning given that termin 18 U.SC. 8§ 2256(2).

2. Application of Subsection (b)(2).—For purposes of subsection (b)(2):

"Conduct described in 18 U.S.C. § 2241(a) or (b)" is: (i) using force against the minor; (ii)
threatening or placing theminor infear that any personwill be subject to death, seriousbodily
injury, or kidnapping; (iii) rendering the minor unconscious; or (iv) administering by force or
threat of force, or without the knowledge or permission of the minor, a drug, intoxicant, or
other similar substance and ther eby substantiallyimpairing theability of theminor to appraise
or control conduct. This provision would apply, for example, if any danger ous weapon was
used or brandished, or in a case in which the ability of the minor to appraise or control
conduct was substantially impaired by drugs or alcohol.

"Sexual act" has the meaning given that termin 18 U.SC. § 2246(2).
"Sexual contact" has the meaning given that termin 18 U.SC. § 2246(3).

3. Application of Subsection (b)(5).—

(A) In General.—Subsection (b)(5) is intended to have broad application and includes
offenses involving a minor entrusted to the defendant, whether temporarily or
permanently. For example, teachers, day care providers, baby-sitters, or other
temporary caretakers are among those who would be subject to this enhancement. In
determining whether to apply this adjustment, the court should look to the actual
rel ationship that exi sted between the defendant and the minor and not simply to thelegal
status of the defendant-minor relationship.

(B) Inapplicability of Chapter Three Adjustment.— f the enhancement in subsection (b)(5)
applies, do not apply §3B1.3 (Abuse of Position of Trust or Use of Special ill).

4.  Application of Subsection (b)(6).—

(A) Misrepresentation of Participant’ s |dentity.—The enhancement in subsection (b)(6)(A)
appliesin casesinvolving the misrepresentation of a participant’ sidentity to persuade,
induce, entice, coerce, or facilitate the travel of, a minor to engage in sexually explicit
conduct for the purpose of producing sexually explicit material. Subsection (b)(6)(A)
isintended to apply only to misrepresentations made directly to a minor or to a person
who exercises custody, care, or supervisory control of the minor. Accordingly, the
enhancement in subsection (b)(6)(A) would not apply to a misrepresentation made by
a participant to an airline representative in the cour se of making travel arrangements
for the minor.

The misrepresentation to which the enhancement in subsection (b)(6)(A) may apply
includes misrepresentation of a participant’ s name, age, occupation, gender, or status,
aslong as the misrepresentation was made with the intent to persuade, induce, entice,
coerce, or facilitate thetravel of, a minor to engage in sexually explicit conduct for the
purpose of producing sexually explicit material. Accordingly, use of a computer screen
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(B)

name, without such intent, would not be a sufficient basis for application of the
enhancement.

Useof a Computer or an Interactive Computer Service.—Subsection (b)(6)(B) provides
an enhancement if the offense involved the use of a computer or aninteractive computer
serviceto persuade, induce, entice, coerce, or facilitate thetravel of, aminor to engage
in sexually explicit conduct for the purpose of producing sexually explicit material or
otherwise to solicit participation by a minor in such conduct for such purpose.
Subsection (b)(6)(B) isintended to apply only to the use of a computer or an interactive
computer serviceto communicate directly with a minor or with a person who exercises
custody, care, or supervisory control of theminor. Accordingly, theenhancement would
not apply to the use of a computer or an interactive computer service to obtain airline
tickets for the minor from an airline's Internet site.

5. Application of Subsection (d)(1).—For the purposes of Chapter Three, Part D (Multiple

Counts), each minor exploited is to be treated as a separate minor. Consequently, multiple
counts involving the exploitation of different minors are not to be grouped together under
83D1.2 (Groups of Closely Related Counts). Subsection (d)(1) directs that if the relevant
conduct of an offense of conviction includes more than one minor being exploited, whether
specifically cited in the count of conviction or not, each such minor shall be treated as if
contained in a separate count of conviction.

6.  Upward DepartureProvision—Anupward departuremay bewarrantedif the offenseinvol ved

more than 10 minors.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 161); November 1,
1990 (see Appendix C, amendment 324); November 1, 1991 (see Appendix C, amendment 400); November 1, 1996 (see Appendix C,
amendment 537); November 1, 1997 (see Appendix C, amendment 575); November 1, 2000 (see Appendix C, amendment 592); May 1,
2001 (see Appendix C, amendment 612); November 1, 2001 (see Appendix C, amendment 627); November 1, 2003 (see Appendix C,
amendment 661); November 1, 2004 (see Appendix C, amendment 664).

§2G2.2.

Trafficking in Material I nvolving the Sexual Exploitation of a Minor; Receiving,
Transporting, Shipping, Soliciting, or Advertising Material I nvolving the Sexual
Exploitation of aMinor; Possessing Material | nvolving the Sexual Exploitation of
a Minor with Intent to Traffic; Possessing Material Involving the Sexual
Exploitation of a Minor

@ Base Offense Level:

(1) 18, if thedefendant is convicted of 18 U.S.C. § 1466A (b), § 2252(a)(4),
or § 2252A(a)(5).

2 22, otherwise.
(b) Specific Offense Characteristics

D If (A) subsection (a)(2) applies; (B) the defendant’ s conduct was limited
to thereceipt or solicitation of material involving the sexual exploitation

—209 -



§2G2.2

GUIDELINES MANUAL November 1, 2008

(2)

(3)

(4)

()

(6)

(7)

of a minor; and (C) the defendant did not intend to traffic in, or
distribute, such material, decrease by 2 levels.

If the material involved a prepubescent minor or a minor who had not
attained the age of 12 years, increase by 2 levels.

(Apply the greatest) If the offenseinvolved:

(A) Distribution for pecuniary gain, increase by the number of levels
from the table in §2B1.1 (Theft, Property Destruction, and
Fraud) corresponding to the retail value of the material, but by
not lessthan 5 levels.

(B) Distribution for the receipt, or expectation of receipt, of athing
of value, but not for pecuniary gain, increase by 5 levels.

(© Distribution to aminor, increase by 5 levels.

(D) Distribution to a minor that was intended to persuade, induce,
entice, or coercetheminor to engagein any illegal activity, other
than illegal activity covered under subdivision (E), increase by
6 levels.

(E) Distribution to a minor that was intended to persuade, induce,
entice, coerce, or facilitate the travel of, the minor to engagein
prohibited sexual conduct, increase by 7 levels.

() Distribution other than distribution described in subdivisions(A)
through (E), increase by 2 levels.

If the offense involved material that portrays sadistic or masochistic
conduct or other depictions of violence, increase by 4 levels.

If the defendant engaged in a pattern of activity involving the sexual
abuse or exploitation of aminor, increase by 5 levels.

If the offense involved the use of a computer or an interactive computer
service for the possession, transmission, receipt, or distribution of the
material, increase by 2 levels.

If the offense involved—

(A) at least 10 images, but fewer than 150, increase by 2 levels,
(B) at least 150 images, but fewer than 300, increase by 3 levels;

(© at least 300 images, but fewer than 600, increase by 4 levels; and
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(D) 600 or more images, increase by 5 levels.
(© Cross Reference

D If the offense involved causing, transporting, permitting, or offering or
seeking by notice or advertisement, aminor to engagein sexually explicit
conduct for the purpose of producing avisual depiction of such conduct,
apply 82G2.1 (Sexually Exploiting a Minor by Production of Sexually
Explicit Visual or Printed Material; Custodian Permitting Minor to
Engage in Sexually Explicit Conduct; Advertisement for Minors to
Engage in Production), if the resulting offense level is greater than that
determined above.

Commentary

Satutory Provisions: 18 U.SC. 88 1466A, 2252, 2252A, 2260(b).

Application Notes:

1.

Definitions—For purposes of this guideline:
"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"Distribution” means any act, including possession with intent to distribute, production,
advertisement, and transportation, related to the transfer of material involving the sexual
exploitation of a minor. Accordingly, distribution includes posting material involving the
sexual exploitation of a minor on a website for public viewing but does not include the mere
solicitation of such material by a defendant.

"Distribution for pecuniary gain” means distribution for profit.

"Distribution for the receipt, or expectation of receipt, of a thing of value, but not for
pecuniary gain" meansany transaction, including bartering or other in-kind transaction, that
is conducted for a thing of value, but not for profit. "Thing of value" means anything of
valuable consideration. For example, ina caseinvaolving the bartering of child pornographic
material, the"thing of value" isthe child por nographic material received in exchangefor other
child pornographic material bartered in consideration for the material received.

"Distribution to a minor" means the knowing distribution to an individual who isa minor at
the time of the offense.

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

"Minor" means (A) an individual who had not attained the age of 18 years; (B) anindividual,

whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years, and (ii) could be provided for the purposes of engaging in
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sexually explicit conduct; or (C) an undercover law enforcement officer who represented to
a participant that the officer had not attained the age of 18 years.

"Pattern of activity involving the sexual abuse or exploitation of a minor" means any
combination of two or more separate instances of the sexual abuse or sexual exploitation of
a minor by the defendant, whether or not the abuse or exploitation (A) occurred during the
course of the offense; (B) involved the same minor; or (C) resulted in a conviction for such
conduct.

"Prohibited sexual conduct” has the meaning given that term in Application Note 1 of the
Commentary to 82A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

"Sexual abuse or exploitation” meansany of thefollowing: (A) conduct describedin18 U.SC.
§2241, 82242, § 2243, 8 2251, § 2251A, § 2260(b), § 2421, 8 2422, or § 2423; (B) an offense
under state law, that would have been an offense under any such section if the offense had
occurred within the special maritimeor territorial jurisdiction of the United Sates; or (C) an
attempt or conspiracy to commit any of the offenses under subdivisions (A) or (B). "Sexual
abuse or exploitation” does not include possession, receipt, or trafficking in material relating
to the sexual abuse or exploitation of a minor.

2. Application of Subsection (b)(4).—Subsection (b)(4) applies if the offense involved material
that portrays sadistic or masochistic conduct or other depictions of violence, regardless of
whether the defendant specifically intended to possess, receive, or distribute such materials.

3. Application of Subsection (b)(5).—A conviction taken into account under subsection (b)(5) is
not excluded from consideration of whether that conviction receives criminal history points
pursuant to Chapter Four, Part A (Criminal History).

4.  Application of Subsection (b)(7).—

(A) Definition of "Images'.—"Images' means any visual depiction, asdefinedin 18 U.S.C.
§ 2256(5), that constitutes child pornography, as defined in 18 U.S.C. § 2256(8).

(B) Determiningthe Number of Images.—or purposesof deter mining thenumber of images
under subsection (b)(7):

) Each photograph, picture, computer or computer-generated image, or any
similar visual depiction shall be considered to be one image. If the number of
images substantially under representsthe number of minor sdepicted, an upward
departure may be warranted.

(i) Each video, video-clip, movie, or similar recording shall be considered to have
75 images. If the length of the recording is substantially more than 5 minutes,
an upward departure may be warranted.

5. Application of Subsection (c)(1).—

(A) In General.—The cross reference in subsection (c)(1) is to be construed broadly and
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includes all instances where the offense involved employing, using, persuading,
inducing, enticing, coercing, transporting, permitting, or offering or seeking by notice
or advertisement, a minor to engage in sexually explicit conduct for the purpose of
producing any visual depiction of such conduct.

(B) Definition.—"Sexually explicit conduct” has the meaning given that termin 18 U.SC.
§ 2256(2).

6. Upward Departure Provision.—f the defendant engaged in the sexual abuse or exploitation
of aminor at any time (whether or not such abuse or exploitation occurred during the course
of the offense or resulted in a conviction for such conduct) and subsection (b)(5) does not
apply, an upward departure may be warranted. In addition, an upward departure may be
warranted if the defendant received an enhancement under subsection (b)(5) but that
enhancement does not adequately reflect the seriousness of the sexual abuse or exploitation
involved.

Background: Section 401(i)(1)(C) of Public Law 108-21 directly amended subsection (b) to add
subdivision (7), effective April 30, 2003.

Historical Note: Effective November 1, 1987. Amended effective June 15, 1988 (see Appendix C, amendment 31); November 1, 1990
(see Appendix C, amendment 325); November 1, 1991 (see Appendix C, amendment 372); November 27, 1991 (see Appendix C,
amendment 435); November 1, 1996 (see Appendix C, amendment 537); November 1, 1997 (see Appendix C, amendment 575);
November 1, 2000 (see Appendix C, amendment 592); November 1, 2001 (see Appendix C, amendment 617); April 30, 2003 (see
Appendix C, amendment 649); November 1, 2003 (see Appendix C, amendment 661); November 1, 2004 (see Appendix C, amendment
664).

82G2.3. Sdlling or Buying of Children for Usein the Production of Por nogr aphy

@ Base Offense Level: 38

Commentary

Satutory Provision: 18 U.S.C. § 2251A.

Background: The statutory minimum sentence for a defendant convicted under 18 U.S.C. § 2251A
istwenty years imprisonment.

Historical Note: Effective November 1, 1989 (see Appendix C, amendment 162).

§2G2.4. [Deleted]

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 372). Amended effective November 27, 1991 (see Appendix
C, amendment 436); November 1, 1996 (see Appendix C, amendment 537); November 1, 2000 (see Appendix C, amendment 592);
April 30, 2003 (see Appendix C, amendment 649); was deleted by consolidation with §2G2.2 effective November 1, 2004 (see Appendix
C, amendment 664).
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§2G2.5.

Recor dkeeping Offenses | nvolving the Production of Sexually Explicit M aterials;

Failureto Provide Required Marksin Commercial Electronic Email

(@
(b)

Base Offense Level: 6

Cross References

(1)

(2)

If the offense reflected an effort to conceal a substantive offense that
involved causing, transporting, permitting, or offering or seeking by
notice or advertisement, a minor to engage in sexually explicit conduct
for the purpose of producing a visual depiction of such conduct, apply
§2G2.1 (Sexualy ExploitingaMinor by Production of Sexually Explicit
Visual or Printed Material; Custodian Permitting Minor to Engage in
Sexually Explicit Conduct; Advertisement for Minors to Engage in
Production).

If the offense reflected an effort to conceal a substantive offense that
involved trafficking in material involving the sexual exploitation of a
minor (including receiving, transporting, advertising, or possessing
material involving the sexual exploitation of a minor with intent to
traffic), apply 82G2.2 (Trafficking in Material Involving the Sexual
Exploitation of a Minor; Receiving, Transporting, Advertising, or
Possessing Material Involving the Sexual Exploitation of a Minor with
Intent to Traffic).

Commentary

Satutory Provisions: 15 U.SC. § 7704(d); 18 U.S.C. 8§ 2257, 2257A.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 372); November 1, 2006 (see Appendix C, amendment 689);
November 1, 2007 (see Appendix C, amendment 701).

§2G2.6.

Child Exploitation Enterprises

(@
(b)

Base Offense Level: 35

Specific Offense Characteristics

(D

)

If avictim (A) had not attained the age of 12 years, increase by 4 levels;
or (B) had attained the age of 12 years but had not attained the age of 16
years, increase by 2 levels.

If (A) the defendant was a parent, relative, or legal guardian of a minor

victim; or (B) a minor victim was otherwise in the custody, care, or
supervisory control of the defendant, increase by 2 levels.
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(©)] If the offense involved conduct described in 18 U.S.C. § 2241(a) or (b),
increase by 2 levels.

4 If acomputer or an interactive computer service was used in furtherance
of the offense, increase by 2 levels.

Commentary

Satutory Provision: 18 U.SC. § 2252A(g).

Application Notes:

1.

Definitions—For purposes of this guideline:
"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

"Minor" means (A) an individual who had not attained the age of 18 years; (B) anindividual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years; and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to
a participant that the officer had not attained the age of 18 years.

Application of Subsection (b)(2).—

(A) Custody, Care, or Supervisory Control.—Subsection (b)(2) is intended to have broad
application and includes offenses involving a victim lessthan 18 year s of age entrusted
to the defendant, whether temporarily or permanently. For example, teachers, day care
providers, baby-sitters, or other temporary caretakers are among those who would be
subject to this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed between the defendant and the
minor and not simply to the legal status of the defendant-minor relationship.

(B) Inapplicability of Chapter Three Adjustment.—If the enhancement under subsection
(b)(2) applies, do not apply 83B1.3 (Abuse of Position of Trust or Use of Special Skill).

Application of Subsection (b)(3).—For purposes of subsection (b)(3), "conduct described in
18 U.S.C. §2241(a) or (b)" is: (i) using force against the minor; (i) threatening or placing the
minor infear that any personwill be subject to death, seriousbodilyinjury, or kidnapping; (iii)
rendering the minor unconscious; or (iv) administering by force or threat of force, or without
the knowledge or permission of the minor, a drug, intoxicant, or other similar substance and
thereby substantially impairing the ability of the minor to appraise or control conduct. This
provision would apply, for example, if any dangerous weapon was used or brandished, or in
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a case in which the ability of the minor to appraise or control conduct was substantially
impaired by drugs or alcohol.

Historical Note: Effective November 1, 2007 (see Appendix C, amendment 701)

3. OBSCENITY

§2G3.1.

Importing, Mailing, or Transporting Obscene Matter; Transferring Obscene

Matter toa Minor; Misleading Domain Names

@ Base Offense Level: 10

(b) Specific Offense Characteristics

D (Apply the Greatest) If the offense involved:

(A)

(B)

(®)
(D)

(E)

(F)

Distribution for pecuniary gain, increase by the number of levels
from the table in §2B1.1 (Theft, Property Destruction, and
Fraud) corresponding to the retail value of the material, but by
not lessthan 5 levels.

Distribution for the receipt, or expectation of receipt, of athing
of value, but not for pecuniary gain, increase by 5 levels.

Distribution to aminor, increase by 5 levels.

Distribution to a minor that was intended to persuade, induce,
entice, or coercethe minor toengageinany illegal activity, other
than illegal activity covered under subdivision (E), increase by
6 levels.

Distribution to a minor that was intended to persuade, induce,
entice, coerce, or facilitate the travel of, the minor to engagein
prohibited sexual conduct, increase by 7 levels.

Distribution other than di stribution described in subdivisions(A)
through (E), increase by 2 levels.

2 If, with theintent to deceive aminor into viewing material that isharmful
to minors, the offenseinvolved the use of (A) amisleading domain name
on the Internet; or (B) embedded words or digital images in the source
code of awebsite, increase by 2 levels.
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(©)) If the offense involved the use of a computer or an interactive computer
service, increase by 2 levels.

(@] If the offense involved material that portrays sadistic or masochistic
conduct or other depictions of violence, increase by 4 levels.

(© Cross Reference

(D] If the offense involved transporting, distributing, receiving, possessing,
or advertising to receive material involving the sexual exploitation of a
minor, apply §2G2.2 (Trafficking in Material Involving the Sexual
Exploitation of a Minor; Receiving, Transporting, Shipping, or
Advertising Material Involving the Sexua Exploitation of a Minor;
Possessing Material Involving the Sexual Exploitation of a Minor with
Intent to Traffic) or §2G2.4 (Possession of Materials Depicting aMinor
Engaged in Sexually Explicit Conduct), as appropriate.

Commentary

Satutory Provisions: 18 U.SC. 88 1460-1463, 1465, 1466, 1470, 2252B, 2252C. For additional

statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1.

Definitions—For purposes of this guideline:
"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"Distribution” means any act, including possession with intent to distribute, production,
advertisement, and transportation, related to the transfer of obscene matter. Accordingly,
distributionincludesposting material involving the sexual exploitation of aminor on awebsite
for public viewing but does not include the mere solicitation of such material by a defendant.

"Distribution for pecuniary gain" means distribution for profit.

"Distribution for the receipt, or expectation of receipt, of a thing of value, but not for
pecuniary gain" meansany transaction, including bartering or other in-kind transaction, that
is conducted for a thing of value, but not for profit. "Thing of value" means anything of
valuable consideration.

"Distribution to a minor" means the knowing distribution to an individual who isa minor at
the time of the offense.

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).
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"Material that isharmful to minors" hasthe meaning given that termin 18 U.SC. § 2252B(d).

"Minor" means (A) anindividual who had not attained the age of 18 years; (B) anindividual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years, and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to
a participant that the officer had not attained the age of 18 years.

"Prohibited sexual conduct” has the meaning given that term in Application Note 1 of the
Commentary to 82A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

"Sexually explicit conduct" has the meaning given that termin 18 U.SC. 8§ 2256(2).

2. Inapplicability of Subsection (b)(3).—If the defendant is convicted of 18 U.S.C. § 2252B or
§ 2252C, subsection (b)(3) shall not apply.

3. Application of Subsection (b)(4).—Subsection (b)(4) applies if the offense involved material
that portrays sadistic or masochistic conduct or other depictions of violence, regardless of
whether the defendant specifically intended to possess, receive, or distribute such materials.

Background: Most federal prosecutions for offenses covered in this guideline are directed to
offensesinvolving distributionfor pecuniary gain. Consequently, the offenselevel under thissection
generally will be at least 15.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 163); November 1,
1990 (see Appendix C, amendment 326); November 1, 1991 (see Appendix C, amendment 372); November 27, 1991 (see Appendix C,
amendment 437); November 1, 2000 (see Appendix C, amendment 592); November 1, 2001 (see Appendix C, amendment 617);
November 1, 2004 (see Appendix C, amendment 664); November 1, 2007 (see Appendix C, amendment 701).

82G3.2. Obscene Telephone Communications for a Commercial Purpose; Broadcasting
Obscene M aterial

@ Base Offense Level: 12
(b) Specific Offense Characteristics

D If a person who received the telephonic communication was less than
eighteen years of age, or if abroadcast was made between six o’clock in
the morning and eleven o’ clock at night, increase by 4 levels.

2 If 6 plus the offense level from the table in §2B1.1 (Theft, Property
Destruction, and Fraud) corresponding to the volume of commerce
attributable to the defendant is greater than the offense level determined
above, increase to that offense level.
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Commentary

Statutory Provisions: 18 U.S.C. §§ 1464, 1468; 47 U.S.C. § 223(b)(1)(A).

Background:  Subsection (b)(1) provides an enhancement where an obscene telephonic
communication was received by a minor lessthan 18 years of age or where a broadcast was made
during atimewhen such minorswerelikelyto receiveit. Subsection (b)(2) providesan enhancement
for large-scale "dial-a-porn" or obscene broadcasting operations that results in an offense level
comparable to the offense level for such operations under §2G3.1 (Importing, Mailing, or
Transporting Obscene Matter; Transferring Obscene Matter to a Minor). The extent to which the
obscene material was distributed is approximated by the volume of commerce attributable to the
defendant.

Historical Note: Effective November 1, 1989 (see Appendix C, amendment 164). Amended effective November 1, 2000 (see Appendix
C, amendment 592); November 1, 2001 (see Appendix C, amendment 617). A former §2G3.2 (Obscene or Indecent Telephone
Communications), effective November 1, 1987, was deleted effective November 1, 1989 (see Appendix C, amendment 164).
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1

PART H - OFFENSESINVOLVING INDIVIDUAL RIGHTS

CIVIL RIGHTS

Historical Note: Introductory Commentary to Part H, Subpart 1, effective November 1, 1987, was deleted effective November 1, 1995

(see Appendix C, amendment 521).

82H1.1. OffensesInvolving Individual Rights

@ Base Offense Level (Apply the Greatest):

(1) theoffenselevel fromthe offense guideline applicableto any underlying
offense;

2 12, if the offense involved two or more participants;

(©)) 10, if the offenseinvolved (A) the use or threat of force against aperson;
or (B) property damage or the threat of property damage; or

4 6, otherwise.
(b) Specific Offense Characteristic

@ If (A) thedefendant wasapublic official at thetime of the offense; or (B)
the offense was committed under color of law, increase by 6 levels.

Commentary

Satutory Provisions: 18 U.SC. 88 241, 242, 245(b), 246, 247, 248, 1091; 42 U.SC. § 3631.

Application Notes:

1.

"Offense guideline applicable to any underlying offense” means the offense guideline
applicable to any conduct established by the offense of conviction that constitutes an offense
under federal, state, or local law (other than an offense that is itself covered under Chapter
Two, Part H, Subpart 1).

In certain cases, conduct set forth in the count of conviction may constitute more than one
underlying offense (e.g., two instances of assault, or oneinstance of assault and one instance
of arson). Insuch cases, usethe following compar ative procedureto determinethe applicable
base offense level: (i) determine the underlying offenses encompassed within the count of
conviction asif the defendant had been char ged with a conspiracy to commit multiple offenses.
See Application Note 4 of 81B1.2 (Applicable Guidelines); (ii) determine the Chapter Two
offenselevel (i.e., the base offenselevel, specific offense characteristics, crossreferences, and
special instructions) for each such underlying offense; and (iii) compare each of the Chapter
Two offense |evel s deter mined above with the alter native base offense level under subsection
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(@)(2), (3), or (4). The determination of the applicable alternative base offense level isto be
based on the entire conduct underlying the count of conviction (i.e., the conduct taken as a
whole). Usethealternative base offenselevel onlyifitisgreater than each of the Chapter Two
offenselevelsdetermined above. Otherwise, usethe Chapter Two offenselevel sfor each of the
underlying offenses (with each underlying offense treated as if contained in a separate count
of conviction). Then apply subsection (b) to the alternative base offense level, or to the
Chapter Two offense levels for each of the underlying offenses, as appropriate.

2. "Participant" is defined in the Commentary to §3B1.1 (Aggravating Role).

3.  Theburning or defacement of areligious symbol with an intent to intimidate shall be deemed
to involve the threat of force against a person for the purposes of subsection (a)(3)(A).

4. If thefinder of fact at trial or, in the case of a plea of guilty or nolo contendere, the court at
sentencing deter minesbeyond areasonable doubt that the defendant i ntenti onally sel ected any
victim or any property as the object of the offense because of the actual or perceived race,
color, religion, national origin, ethnicity, gender, disability, or sexual orientation of any
person, an additional 3-level enhancement from 83A1.1(a) will apply. An adjustment from
83A1.1(a) will not apply, however, if a 6-level adjustment from 82H1.1(b) applies. See
83Al1.1(c).

5. If subsection (b)(1) applies, do not apply §3B1.3 (Abuse of Position of Trust or Use of Special
Sill).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 303); November 1,
1990 (see Appendix C, amendments 313 and 327); November 1, 1991 (see Appendix C, amendment 430); November 1, 1995 (see
Appendix C, amendment 521); November 1, 2000 (see Appendix C, amendment 591).

§2H1.2. [Deleted]

Historical Note: Section 2H1.2 (Conspiracy to Interferewith Civil Rights), effective November 1, 1987, amended effective November 1,
1989 (see Appendix C, amendment 303), was deleted by consolidation with 82H1.1 effective November 1, 1990 (see Appendix C,
amendment 327).

§2H1.3. [Deleted]

Historical Note: Section 2H1.3 (Use of Force or Threat of Force to Deny Benefits or Rights in Furtherance of Discrimination; Damage
to Religious Real Property), effective November 1, 1987, amended effective November 1, 1989 (see Appendix C, amendment 165), was
deleted by consolidation with §2H1.1 effective November 1, 1995 (see Appendix C, amendment 521).

§2H1.4. [Deleted]

Historical Note: Section 2H1.4 (Interference with Civil Rights Under Color of Law), effective November 1, 1987, amended effective
November 1, 1989 (see Appendix C, amendment 166), was deleted by consolidation with §2H1.1 effective November 1, 1995 (see
Appendix C, amendment 521).

-221 -



82H1.5 GUIDELINES MANUAL November 1, 2008

§2H1.5. [Deleted]

Historical Note: Section 2H1.5 (Other Deprivationsof Rightsor Benefitsin Furtherance of Discrimination), effective November 1, 1987,
amended effective November 1, 1989 (see Appendix C, amendment 167) and November 1, 1990 (see Appendix C, amendment 328), was
deleted by consolidation with §2H1.1 effective November 1, 1995 (see Appendix C, amendment 521).

2. POLITICAL RIGHTS

82H2.1. Obstructing an Election or Registration

@ Base Offense Level (Apply the greatest):

D 18, if the obstruction occurred by use of force or threat of force against
person(s) or property; or

2 12, if the abstruction occurred by forgery, fraud, theft, bribery, deceit, or
other means, except as provided in (3) below; or

(©)) 6, if thedefendant (A) solicited, demanded, accepted, or agreed to accept
anything of value to vote, refrain from voting, vote for or against a
particular candidate, or register to vote, (B) gave false information to
establish eligibility to vote, or (C) voted more than once in a federal
election.

Commentary

Satutory Provisions: 18 U.SC. 88 241, 242, 245(b)(1)(A), 592, 593, 594, 597, 1015(f); 42 U.S.C.
88 1973, 1973j(a), (b). For additional statutory provision(s), see Appendix A (Satutory Index).

Application Note:

1. Iftheoffenseresultedin bodilyinjury or significant property damage, or involved corrupting
a public official, an upward departure may be warranted. See Chapter Five, Part K
(Departures).

Background: Alternative base offenselevels cover three major ways of obstructing an election: by
force, by deceptive or dishonest conduct, or by bribery. A defendant whoisa public official or who
directsothersto engagein criminal conduct is subject to an enhancement from Chapter Three, Part
B (Role in the Offense).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 168); November 1,
1995 (see Appendix C, amendment 534); November 1, 2003 (see Appendix C, amendment 661).
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3. PRIVACY AND EAVESDROPPING

82H3.1. Interception of Communications; Eavesdr opping; Disclosureof Certain Privateor
Protected | nfor mation

@ Base Offense Level (Apply the greater):
D 9; or

2 6, if the offense of conviction has a statutory maximum term of
imprisonment of one year or less but more than six months.

(b) Specific Offense Characteristics

@ If (A) the defendant is convicted under 18 U.S.C. § 1039(d) or (€); or (B)
the purpose of the offense was to obtain direct or indirect commercial
advantage or economic gain, increase by 3 levels.

2 (Apply the greater) If—

(A) the defendant is convicted under 18 U.S.C. § 119, increase by 8
levels; or

(B) the defendant is convicted under 18 U.S.C. § 119, and the
offense involved the use of a computer or an interactive
computer service to make restricted personal information about
acovered person publicly available, increase by 10 levels.

(© Cross Reference

D If the purpose of the offense was to facilitate another offense, apply the
guideline applicable to an attempt to commit that other offense, if the
resulting offense level is greater than that determined above.

Commentary

Satutory Provisions: 8 U.S.C. § 1375a(d)(3)(C), (d)(5)(B); 18 U.S.C. 88119, 1039, 1905, 2511; 26
U.S.C. 887213(a)(1)-(3), (@)(5), (d), 7213A, 7216; 42U.S.C. 88 16962, 16984; 47 U.S.C. §605. For
additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1. Satellite Cable Transmissions—If the offense involved interception of satellite cable
transmissions for purposes of commercial advantage or private financial gain (including
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avoiding payment of fees), apply §2B5.3 (Criminal Infringement of Copyright) rather thanthis
guideline.

2. Imposition of Sentence for 18 U.S.C. § 1039(d) and (e€).—Subsections 1039(d) and (e) of title
18, United States Code, requireatermof imprisonment of not morethan 5 yearsto beimposed
in addition to any sentence imposed for a conviction under 18 U.S.C. § 1039(a), (b), or (c).
In order to comply with the statute, the court should determine the appropriate "total
punishment" and divide the sentence on the judgment form between the sentence attributable
to the conviction under 18 U.SC. § 1039(d) or (e) and the sentence attributable to the
conviction under 18 U.S.C. § 1039(a), (b), or (c), specifying the number of monthsto be served
for the conviction under 18 U.S.C. 8 1039(d) or (€). For example, if the applicable adjusted
guideline rangeis 15-21 months and the court determines a "total punishment" of 21 months
isappropriate, a sentence of 9 months for conduct under 18 U.S.C. § 1039(a) plus 12 months
for 18 U.S.C. 8§ 1039(d) conduct would achieve the "total punishment" in a manner that
satisfies the statutory requirement.

3. Inapplicability of Chapter Three (Adjustments).— f the enhancement under subsection (b)(2)
applies, do not apply §83A1.2 (Official Victim).

4.  Definitions—For purposes of subsection (b)(2)(B):
"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).
"Covered person” has the meaning given that termin 18 U.S.C. § 119(b).

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

"Restricted personal information” has the meaning given that termin 18 U.S.C. § 119(b).

5. Upward Departure—There may be cases in which the offense level determined under this
guideline substantially under states the seriousness of the offense. In such a case, an upward
departure may be warranted. The following are examples of cases in which an upward
departure may be warranted:

(i)  Theoffenseinvolved confidential phone recordsinformation or tax return information
of a substantial number of individuals.

(i)  The offense caused or risked substantial hon-monetary harm (e.g. physical harm,
psychological harm, or severe emotional trauma, or resulted in a substantial invasion
of privacy interest) to individual swhose private or protected information was obtained.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 169); November 1,
2001 (see Appendix C, amendment 628); May 1, 2007 (see Appendix C, amendment 697); November 1, 2007 (see Appendix C,
amendment 708); November 1, 2008 (see Appendix C, amendment 718).
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82H3.2. Manufacturing, Distributing, Advertising, or Possessing an Eavesdr opping Device

@ Base Offense Level: 6
(b) Specific Offense Characteristic

(D] If the offense was committed for pecuniary gain, increase by 3 levels.

Commentary

Satutory Provision: 18 U.S.C. § 2512.

Historical Note: Effective November 1, 1987.

82H3.3. Obstructing Correspondence

@ Base Offense Level:
D 6; or

(2)  if the conduct was theft or destruction of mail, apply §2B1.1 (Theft,
Property Destruction, and Fraud).

Commentary

Satutory Provision: 18 U.SC. § 1702. For additional statutory provision(s), see Appendix A
(Statutory Index).

Background: The statutory provision covered by this guideline is sometimes used to prosecute
offenses more accurately described as theft or destruction of mail. In such cases, §2B1.1 (Theft,
Property Destruction, and Fraud) isto be applied.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 313); November 1,
2001 (see Appendix C, amendment 617).

4. PEONAGE, INVOLUNTARY SERVITUDE, AND SLAVE TRADE

82H4.1. Peonage, I nvoluntary Servitude, and Slave Trade

@ Base Offense Level (Apply the greater):

D 22; or
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2 18, if the defendant was convicted of an offenseunder 18 U.S.C. § 1592.
(b) Specific Offense Characteristics

(D] (A) If any victim sustained permanent or life-threatening bodily injury,
increase by 4 levels; or (B) if any victim sustained serious bodily injury,
increase by 2 levels.

2 If (A) a dangerous weapon was used, increase by 4 levels; or (B) a
dangerousweapon was brandished, or the use of adangerousweaponwas
threatened, increase by 2 levels.

(©)) If any victimwas held in acondition of peonage or involuntary servitude
for (A) more than one year, increase by 3 levels; (B) between 180 days
and one year, increase by 2 levels; or (C) morethan 30 days but lessthan
180 days, increase by 1 level.

(@) If any other felony offense was committed during the commission of, or
in connectionwith, the peonageor involuntary servitudeoffense, increase
to the greater of:

(A) 2 plus the offense level as determined above, or

(B) 2 plusthe offense level from the offense guideline applicable to
that other offense, but in no event greater than level 43.

Commentary

Satutory Provisions; 18 U.S.C. 8§ 241, 1581-1590, 1592.

Application Notes:

1.  For purposes of this guideline—

" A dangerous weapon was used" means that a firearm was discharged, or that a firearm or
other dangerous weapon was otherwise used. "The use of a dangerous weapon was
threatened" means that the use of a dangerous weapon was threatened regardless of whether
a dangerous weapon was present.

Definitions of "firearm," "dangerousweapon," "otherwise used," "seriousbodily injury," and
"permanent or life-threatening bodily injury" are found in the Commentary to §1B1.1
(Application Instructions).

2. Under subsection (b)(4), "any other felony offense”" meansany conduct that constitutesa fel ony
offense under federal, state, or local law (other than an offense that isitself covered by this
subpart). When there is more than one such other offense, the most serious such offense (or
group of closely related offensesin the case of offenses that would be grouped together under
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83D1.2(d)) isto be used. See Application Note 3 of 81B1.5 (Interpretation of References to
other Offense Guidelines).

If the offense involved the holding of more than ten victims in a condition of peonage or
involuntary servitude, an upward departure may be warranted.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1995 (see Appendix C, amendment 521); May 1, 1997

(see Appendix C, amendment 542); November 1, 1997 (see Appendix C, amendment 559); May 1, 2001 (see Appendix C, amendment
612); November 1, 2001 (see Appendix C, amendment 627).

82H4.2.  Willful Violationsof theMigrant and Seasonal Agricultural Worker Protection Act

@ Base OffenseLevel: 6
(b) Specific Offense Characteristics

(D] If the offense involved (i) serious bodily injury, increase by 4 levels; or
(i) bodily injury, increase by 2 levels.

2 If the defendant committed any part of theinstant offense subsequent to

sustaining a civil or administrative adjudication for similar misconduct,
increase by 2 levels.

Commentary

Satutory Provision: 29 U.SC. § 1851.

Application Notes:

1.

Definitions—For purposes of subsection (b)(1), "bodily injury" and "serious bodily injury"
have the meaning given those terms in Application Note 1 of the Commentary to §1B1.1
(Application Instructions).

Application of Subsection (b)(2).—Section 1851 of title 29, United States Code, coversawide
rangeof conduct. Accordingly, the enhancement in subsection (b)(2) appliesonlyif theinstant
offenseissimilar to previous misconduct that resulted inacivil or administrative adjudication
under the provisions of the Migrant and Seasonal Agricultural Worker Protection Act (29
U.SC. §1801 et. seq.).

Historical Note: Effective May 1, 2001 (see Appendix C, amendment 612). Amended effective November 1, 2001 (see Appendix C,
amendment 627).
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PART J - OFFENSESINVOLVING THE ADMINISTRATION OF JUSTICE

§2J1.1. Contempt

Apply §2X5.1 (Other Offenses).

Commentary

Satutory Provisions: 18 U.S.C. 8§ 401, 228. For additional statutory provision(s), see Appendix

A (Statutory Index).

Application Notes:

1

I n General.—Because misconduct constituting contempt varies significantly and the nature of
the contemptuous conduct, the circumstances under which the contempt was committed, the
effect the misconduct had on the administration of justice, and the need to vindicate the
authority of the court are highly context-dependent, the Commission has not provided a
specific guideline for this offense. In certain cases, the offense conduct will be sufficiently
analogous to §2J1.2 (Obstruction of Justice) for that guideline to apply.

Willful Failureto Pay Court-Ordered Child Support.—For offensesinvolving thewillful failure
to pay court-ordered child support (violations of 18 U.S.C. § 228), the most analogous
guidelineis 82B1.1 (Theft, Property Destruction, and Fraud). The amount of the loss is the
amount of child support that the defendant willfully failed to pay. Note: Thisguidelineapplies
to second and subsequent offenses under 18 U.S.C. § 228(a)(1) and to any offense under 18
U.S.C. §228(a)(2) and (3). Afirst offenseunder 18 U.S.C. § 228(a)(1) is not covered by this
guideline because it is a Class B misdemeanor.

Violation of Judicial Order Enjoining Fraudulent Behavior.—n a case involving a violation
of ajudicial order enjoining fraudul ent behavior, the most analogous guidelineis§2B1.1. In
such a case, 82B1.1(b)(7)(C) (pertaining to a violation of a prior, specific judicial order)
ordinarily would apply.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 170 and 171);
November 1, 1993 (see Appendix C, amendment 496); November 1, 1998 (see Appendix C, amendment 588); November 1, 2001 (see
Appendix C, amendment 617); November 1, 2003 (see Appendix C, amendment 653).

§2J1.2. Obstruction of Justice

@ Base Offense Level: 14

(b) Specific Offense Characteristics
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(©)

(1)

)

)

(Apply the greatest):

(A) If the (i) defendant was convicted under 18 U.S.C. § 1001; and
(ii) statutory maximum term of eight years' imprisonment
applies because the matter relates to sex offenses under 18
U.S.C. 8 1591 or chapters 109A, 109B, 110, or 117 of title 18,
United States Code, increase by 4 levels.

(B) If the offenseinvolved causing or threatening to cause physical
injury to aperson, or property damage, in order to obstruct the
administration of justice, increase by 8 levels.

(© If the (i) defendant was convicted under 18 U.S.C. § 1001 or
§ 1505; and (ii) statutory maximum term of eight years
imprisonment applies because the matter rel atesto international
terrorism or domestic terrorism, increase by 12 levels.

If the offense resulted in substantial interference with the administration
of justice, increase by 3 levels.

If the offense (A) involved the destruction, alteration, or fabrication of a
substantial number of records, documents, or tangible objects; (B)
involved the selection of any essential or especially probative record,
document, or tangible object, to destroy or alter; or (C) was otherwise
extensive in scope, planning, or preparation, increase by 2 levels.

Cross Reference

(1)

If the offense involved obstructing the investigation or prosecution of a
criminal offense, apply 82X 3.1 (Accessory After the Fact) in respect to
that criminal offense, if the resulting offense level is greater than that
determined above.

Commentary

Satutory Provisions: 18 U.SC. 88 1001 (when the statutory maximum term of eight years

imprisonment applies because the matter relates to international terrorism or domestic terrorism,
or to sex offenses under 18 U.S.C. 8 1591 or chapters 109A, 109B, 110, or 117 of title 18, United
Sates Code), 1503, 1505-1513, 1516, 1519. For additional statutory provision(s), see Appendix A

(Statutory Index).

Application Notes:

1

Definitions.—or purpaoses of this guideline:

"Domestic terrorism’ has the meaning given that termin 18 U.S.C. § 2331(5).
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"International terrorism* has the meaning given that termin 18 U.S.C. § 2331(1).

"Records, documents, or tangibleobjects’ includes(A) records, documents, or tangibl e objects
that are stored on, or that are, magnetic, optical, digital, other electronic, or other storage
mediums or devices; and (B) wire or electronic communications.

"SQubstantial interferencewith theadministration of justice" includesa prematureor improper
termination of a felony investigation; an indictment, verdict, or any judicial determination
based upon perjury, false testimony, or other false evidence; or the unnecessary expenditure
of substantial governmental or court resources.

2. Chapter Three Adjustments.—

(A) Inapplicability of Chapter Three, Part C.—For offenses covered under this section,
Chapter Three, Part C (Obstruction) doesnot apply, unlessthe defendant obstructed the
investigation, prosecution, or sentencing of the obstruction of justice count.

(B) Interaction with Terrorism Adjustment.—If 83A1.4 (Terrorism) applies, do not apply
subsection (b)(1)(C).

3. Convictions for the Underlying Offense.—In the event that the defendant is convicted of an
offense sentenced under thissection aswell asfor theunderlying offense (i.e., the offensethat
isthe object of the obstruction), see the Commentary to Chapter Three, Part C (Obstruction),
and to 83D1.2(c) (Groups of Closely Related Counts).

4.  Upward Departure Considerations—f a weapon was used, or bodily injury or significant
property damage resulted, an upward departure may be warranted. See Chapter Five, Part
K (Departures). In a case involving an act of extreme violence (for example, retaliating
against a government witness by throwing acid in the witness' sface) or a particularly serious
sex offense, an upward departure would be warranted.

5. Subsection (b)(1)(B).—The inclusion of "property damage" under subsection (b)(1)(B) is
designed to address cases in which property damage is caused or threatened as a means of
intimidation or retaliation (e.g., tointimidateawitnessfrom, or retaliate against a witnessfor,
testifying). Subsection (b)(1)(B) is not intended to apply, for example, where the offense
consisted of destroying a ledger containing an incriminating entry.

Background: This section addresses offenses involving the obstruction of justice generally
prosecuted under the above-referenced statutory provisions. Numerous offenses of varying
seriousness may constitute obstruction of justice: using threats or force to intimidate or influence
ajuror or federal officer; obstructing acivil or administrative proceeding; stealing or altering court
records; unlawfully intercepting grand jury deliberations; obstructing a criminal investigation;
obstructing a stateor local investigation of illegal gambling; usingintimidation or forcetoinfluence
testimony, alter evidence, evade legal process, or obstruct the communication of a judge or law
enforcement officer; or causing a witness bodily injury or property damage in retaliation for
providing testimony, information or evidence in a federal proceeding. The conduct that givesrise
to the violation may, therefore, range from a mere threat to an act of extreme violence.
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The specific offense characteristicsreflect the more serious forms of obstruction. Becausethe
conduct covered by this guideline is frequently part of an effort to avoid punishment for an offense
that the defendant has committed or to assist another person to escape punishment for an offense,
acrossreferenceto 82X3.1 (Accessory After the Fact) isprovided. Use of this cross reference will
providean enhanced offenselevel whenthe obstructionisinrespecttoaparticularly seriousoffense,
whether such offense was committed by the defendant or another person.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 172-174);
November 1, 1991 (see Appendix C, amendment 401); January 25, 2003 (see Appendix C, amendment 647); November 1, 2003 (see
Appendix C, amendment 653); October 24, 2005 (see Appendix C, amendment 676); November 1, 2006 (see Appendix C, amendment
690); November 1, 2007 (see Appendix C, amendment 701).

§2J1.3. Perjury or Subornation of Perjury; Bribery of Witness

@ Base Offense Level: 14
(b) Specific Offense Characteristics

D If the offense involved causing or threatening to cause physical injury to
aperson, or property damage, in order to suborn perjury, increase by 8
levels.

2 If the perjury, subornation of perjury, or witness bribery resulted in
substantial interference with the administration of justice, increase by 3
levels.

(© Cross Reference
D If the offenseinvolved perjury, subornation of perjury, or witnessbribery
inrespect to acriminal offense, apply 82X 3.1 (Accessory After the Fact)

in respect to that criminal offense, if the resulting offenselevel isgreater
than that determined above.

(d) Specia Instruction
D In the case of counts of perjury or subornation of perjury arising from

testimony given, or to begiven, in separate proceedings, do not group the
counts together under 83D1.2 (Groups of Closely Related Counts).

Commentary

Satutory Provisions: 18U.S.C. §§201(b)(3), (4), 1621-1623. For additional statutory provision(s),
see Appendix A (Statutory Index).
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Application Notes:

1. "Substantial interferencewiththeadministration of justice" includesa premature or improper
termination of a felony investigation; an indictment, verdict, or any judicial determination
based upon perjury, false testimony, or other false evidence; or the unnecessary expenditure
of substantial governmental or court resources.

2. For offenses covered under this section, Chapter Three, Part C (Obstruction) does not apply,
unless the defendant obstructed the investigation or trial of the perjury count.

3. Inthe event that the defendant is convicted under this section as well as for the underlying
offense (i.e., the offense with respect to which he committed perjury, subornation of perjury,
or witness bribery), see the Commentary to Chapter Three, Part C (Obstruction), and to
83D1.2(c) (Groups of Closely Related Counts).

4. If aweapon was used, or bodily injury or significant property damage resulted, an upward
departure may be warranted. See Chapter Five, Part K (Departures).

5. "Separate proceedings," as used in subsection (d)(1), includes different proceedings in the
same case or matter (e.g., a grand jury proceeding and a trial, or a trial and retrial), and
proceedingsin separate cases or matters (e.g., separate trials of codefendants), but does not
include multiple grand jury proceedingsin the same case.

Background: Thissection appliesto perjury, subornation of perjury, and witnessbribery, generally
prosecuted under the referenced statutes. The guidelines provide a higher penalty for perjury than
the pre-guidelines practice estimate of ten months imprisonment. The Commission believes that
perjury should betreated similarly to obstruction of justice. Therefore, the same considerationsfor
enhancing a sentenceareappliedinthe specific offense characteristics, and an alternativer eference
to the guideline for accessory after the fact is made.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 175); November 1,
1991 (see Appendix C, amendments 401 and 402); November 1, 1993 (see Appendix C, amendment 481); November 1, 2003 (see
Appendix C, amendment 653).

§2J1.4. | mper sonation

@ Base Offense Level: 6
(b) Specific Offense Characteristic

D If the impersonation was committed for the purpose of conducting an
unlawful arrest, detention, or search, increase by 6 levels.

(© Cross Reference
D If theimpersonation wasto facilitate another offense, apply theguideline

for an attempt to commit that offense, if the resulting offense level is
greater than the offense level determined above.
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Commentary

Satutory Provisions: 18 U.SC. 88 912, 913.

Background: This section applies to impersonation of a federal officer, agent, or employee; and
imper sonation to conduct an unlawful search or arrest.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 176).

§2J1.5. Failureto Appear by Material Witness

@ Base Offense Level:

D 6, if in respect to afelony; or

(2)  4,if inrespect to a misdemeanor.
(b) Specific Offense Characteristic

D If the offense resulted in substantial interference with the administration
of justice, increase by 3 levels.

Commentary

Satutory Provision: 18 U.S.C. § 3146(b)(2). For additional statutory provision(s), see Appendix
A (Statutory Index).

Application Notes:

1.  "Substantial interferencewith theadministration of justice” includesa prematureor improper
termination of a felony investigation; an indictment, verdict, or any judicial determination
based upon perjury, false testimony, or other false evidence; or the unnecessary expenditure
of substantial governmental or court resources.

2. By statute, a term of imprisonment imposed for this offense runs consecutively to any other
term of imprisonment imposed. 18 U.S.C. § 3146(b)(2).

Background: This section appliesto a failure to appear by a material witness. The base offense
level incorporates a distinction as to whether the failure to appear was in respect to a felony or
misdemeanor prosecution. This offense covered by this section is a misdemeanor for which the
maxi mum period of imprisonment authorized by statute is one year.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 177); November 1,
1991 (see Appendix C, amendment 401).
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§2J1.6. Failureto Appear by Defendant

@ Base Offense Level:

D 11, if the offense constituted a failure to report for service of sentence;
or

2 6, otherwise.
(b) Specific Offense Characteristics

D If the base offense level is determined under subsection (a)(1), and the
defendant --

(A) voluntarily surrendered within 96 hours of the time he was
originally scheduled to report, decrease by 5 levels; or

(B) was ordered to report to a community corrections center,
community treatment center, "halfway house," or similar facility,
and subdivision (A) above does not apply, decrease by 2 levels.

Provided, however, that this reduction shall not apply if the defendant,
while away from the facility, committed any federal, state, or local
offense punishable by aterm of imprisonment of one year or more.

2 If the base offense level is determined under subsection (a)(2), and the
underlying offense is --

(A) punishable by death or imprisonment for aterm of fifteen years
or more, increase by 9 levels; or

(B) punishable by aterm of imprisonment of five years or more, but
less than fifteen years, increase by 6 levels; or

(© afelony punishable by aterm of imprisonment of less than five

years, increase by 3 levels.

Commentary

Satutory Provision: 18 U.S.C. § 3146(b)(1).

Application Notes:

1.  "Underlying offense" means the offense in respect to which the defendant failed to appear.

2. For offenses covered under this section, Chapter Three, Part C (Obstruction) does not apply,
unless the defendant obstructed the investigation or trial of the failure to appear count.
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3. Inthecaseof afailureto appear for service of sentence, any term of imprisonment imposed
on the failure to appear count is to be imposed consecutively to any term of imprisonment
imposed for the underlying offense. See 85G1.3(a). The guideline range for the failure to
appear count is to be determined independently and the grouping rules of §883D1.1-3D1.5 do

not apply.

However, inthe case of a conviction on both the underlying offense and the failure to appear,
other than a case of failure to appear for service of sentence, the failure to appear istreated
under 83C1.1 (Obstructing or Impeding the Administration of Justice) asan obstruction of the
underlying offense, and the failureto appear count and the count or counts for the underlying
offense are grouped together under 83D1.2(c). (Note that 18 U.S.C. 8§ 3146(b)(2) does not
require a sentence of imprisonment on a failure to appear count, although if a sentence of
imprisonment on thefailureto appear count isimposed, the statute requires that the sentence
be imposed to run consecutively to any other sentence of imprisonment. Therefore, unlike a
count in which the statute mandates both a minimum and a consecutive sentence of
imprisonment, thegrouping rulesof 883D1.1-3D1.5 apply. See§3D1.1(b)(1), comment. (n.1),
and 83D1.2, comment. (n.1).) The combined sentence will then be constructed to provide a
"total punishment” that satisfies the requirements both of 85G1.2 (Sentencing on Multiple
Counts of Conviction) and 18 U.S.C. 8 3146(b)(2). For example, if the combined applicable
guideline range for both counts is 30-37 months and the court determines that a "total
punishment" of 36 monthsis appropriate, a sentence of 30 months for the underlying offense
plus a consecutive six months' sentence for the failure to appear count would satisfy these
requirements. (Note that the combination of thisinstruction and increasing the offense level
for the obstructive, failure to appear conduct has the effect of ensuring an incremental,
consecutive punishment for thefailureto appear count, asrequiredby 18 U.S.C. § 3146(b)(2).)

4. If adefendant isconvicted of both the underlying offense and the failure to appear count, and
the defendant committed additional acts of obstructive behavior (e.g., perjury) during the
investigation, prosecution, or sentencing of the instant offense, an upward departure may be
warranted. The upward departure will ensure an enhanced sentence for obstructive conduct
for which no adjustment under 83C1.1 (Obstruction of Justice) is made because of the
operation of the rules set out in Application Note 3.

5. Insomecases, the defendant may be sentenced onthe underlying offense (the offensein respect
to which the defendant failed to appear) before being sentenced on the failure to appear
offense. In such cases, criminal history points for the sentence imposed on the underlying
offense are to be counted in determining the guideline range on the failure to appear offense
only where the offense level is determined under subsection (a)(1) (i.e., where the offense
constituted a failure to report for service of sentence).

Background: This section appliesto a failureto appear by a defendant who was rel eased pending
trial, sentencing, appeal, or surrender for service of sentence. Where the base offense level is
determined under subsection (a)(2), the offenselevel increasesin relation to the statutory maximum
of the underlying offense.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 329); November 1,
1991 (see Appendix C, amendment 403); November 1, 1998 (see Appendix C, amendment 579); November 1, 2001 (see Appendix C,
amendment 636); November 1, 2005 (see Appendix C, amendment 680).
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§2J1.7. [Deleted]

Historical Note: Effective November 1,1987. Amended effective January 15, 1988 (see Appendix C, amendment 32); November 1, 1989
(see Appendix C, amendment 178); November 1, 1991 (see Appendix C, amendment 431); was deleted from Chapter Two and replaced
by 83C1.3 effective November 1, 2006 (see Appendix C, Amendment 684).

§2J1.8. [Deleted]

Historical Note: Section 2J1.8 (Bribery of Witness), effective November 1, 1987, amended effective January 15, 1988 (see Appendix C,
amendment 33), November 1, 1989 (see Appendix C, amendment 179), and November 1, 1991 (see Appendix C, amendment 401), was
deleted by consolidation with §2J1.3 effective November 1, 1993 (see Appendix C, amendment 481).

§2J1.9. Payment to Witness

@ Base Offense Level: 6
(b) Specific Offense Characteristic

D If the payment was made or offered for refusing to testify or for the
witness absenting himself to avoid testifying, increase by 4 levels.

Commentary

Satutory Provisions: 18 U.S.C. § 201(c)(2), (3).

Application Notes:

1.  For offenses covered under this section, Chapter Three, Part C (Obstruction) does not apply
unless the defendant obstructed the investigation or trial of the payment to witness count.

2. Inthe event that the defendant is convicted under this section as well as for the underlying
offense (i.e., the offense with respect to which the payment was made), see the Commentary to
Chapter Three, Part C (Obstruction), and to §3D1.2(c) (Groups of Closely Related Counts).

Background: This section appliesto witness gratuitiesin federal proceedings.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 180 and 181).
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PART K - OFFENSESINVOLVING PUBLIC SAFETY

1. EXPLOSIVESAND ARSON

82K 1.1. Failureto Report Theft of Explosive Materials;, Improper Storage of Explosive
Materials

€) Base Offense Level: 6

Commentary

Satutory Provisions: 18 U.S.C. 88 842(j), (k), 844(b). For additional statutory provision(s), see
Appendix A (Satutory Index).

Background: The above-referenced provisions are misdemeanors. The maximum term of
imprisonment authorized by statute is one year.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 404); November 1,
1993 (see Appendix C, amendment 481).

§2K 1.2. [Deleted]

Historical Note: Section 2K 1.2 (Improper Storage of Explosive Materials), effective November 1, 1987, amended effective November 1,
1991 (see Appendix C, amendment 404), was deleted by consolidation with 82K1.1 effective November 1, 1993 (see Appendix C,
amendment 481).

82K 1.3. Unlawful Receipt, Possession, or Transportation of ExplosiveM aterials; Prohibited
Transactions | nvolving Explosive M aterials

€)] Base Offense Level (Apply the Greatest):

(D) 24, if the defendant committed any part of theinstant offense subsequent
to sustaining at | east two felony convictions of either acrime of violence
or acontrolled substance offense;

2 20, if the defendant committed any part of theinstant offense subsequent
to sustaining one felony conviction of either a crime of violence or a
controlled substance offense;

(©)) 18, if the defendant was convicted under 18 U.S.C. § 842(p)(2);

4 16, if the defendant (A) wasaprohibited person at thetime the defendant

committed the instant offense; or (B) knowingly distributed explosive
materials to a prohibited person; or
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(b)

(©)

()

12, otherwise.

Specific Offense Characteristics

(D

)

If the offense involved twenty-five pounds or more of explosive
meaterials, increase as follows:

Weight of Explosive Material Increasein Level
(A) At least 25 but less than 100 Ibs. add 1
(B) At least 100 but less than 250 |bs. add 2
© At least 250 but less than 500 |bs. add 3
(D) At least 500 but less than 1000 Ibs. add 4
(E) 1000 Ibs. or more add 5.

If the offenseinvolved any explosive material that the defendant knew or
had reason to believe was stolen, increase by 2 levels.

Provided, that the cumulative offense level determined above shall not exceed
level 29.

©)

If the defendant (A) was convicted under 18 U.S.C. § 842(p)(2); or (B)
used or possessed any explosive material in connection with another
felony offense; or possessed or transferred any explosive material with
knowledge, intent, or reason to believethat it would be used or possessed
in connection with another felony offense, increase by 4 levels. If the
resulting offense level islessthan level 18, increaseto level 18.

Cross Reference

(D

If the defendant (A) was convicted under 18 U.S.C. § 842(p)(2); or (B)
used or possessed any explosive material in connection with the
commission or attempted commi ssion of another offense, or possessed or
transferred any explosive material with knowledgeor intent that it would
be used or possessed in connection with another offense, apply --

(A) §2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to that
other offense if the resulting offense level is greater than that
determined above; or

(B) if death resulted, the most analogous offense guideline from

Chapter Two, Part A, Subpart 1 (Homicide), if the resulting
offense level is greater than that determined above.
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Commentary

Satutory Provisions: 18 U.SC. 88 842(a)-(e), (h), (i), (1)-(0), (p)(2), 844(d), (g), 1716, 2283; 26

U.SC. § 5685.

Application Notes:

1

"Explosive material ()" include explosives, blasting agents, and detonators. See 18 U.S.C.
§ 841(c). "Explosives" isdefined at 18 U.S.C. 8 844(j). A destructive device, defined in the
Commentary to §1B1.1 (Application Instructions), may contain explosive materials. Where
the conduct charged in the count of which the defendant was convicted establishes that the
offense involved a destructive device, apply §2K2.1 (Unlawful Receipt, Possession, or
Transportation of Firearms or Ammunition; Prohibited Transactions Involving Firearms or
Ammunition) if the resulting offense level is greater.

For purposes of this guideline:

"Controlled substance offense”" hasthe meaning given that termin 84B1.2(b) and Application
Note 1 of the Commentary to 84B1.2 (Definitions of Terms Used in Section 4B1.1).

"Crime of violence" has the meaning given that termin 84B1.2(a) and Application Note 1 of
the Commentary to §4B1.2.

"Felony conviction" meansa prior adult federal or state conviction for an offense punishable
by death or imprisonment for a term exceeding one year, regardless of whether such offense
is specifically designated as a felony and regardless of the actual sentence imposed. A
conviction for an offense committed at age eighteen years or older isan adult conviction. A
conviction for an offense committed prior to age eighteen yearsis an adult conviction if it is
classified as an adult conviction under the laws of the jurisdiction in which the defendant was
convicted (e.g., a federal conviction for an offense committed prior to the defendant’s
eighteenth birthday isan adult conviction if the defendant was expressly proceeded against as
an adult).

For purposes of subsection (a)(4), "prohibited person” means any person described in 18
U.SC. § 842(i).

"Felony offense," as used in subsection (b)(3), means any offense (federal, state, or local)
punishable by imprisonment for a term exceeding one year, whether or not a criminal charge
was brought, or conviction obtained.

For purposes of cal cul ating the weight of explosive materials under subsection (b)(1), include
only the weight of the actual explosive material and the weight of packaging material that is
necessary for the use or detonation of the explosives. Excludetheweight of any other shipping
or packaging materials. For example, the paper and fuse on a stick of dynamite would be
included; the box that the dynamite was shipped in would not be included.

For purposes of calculating the weight of explosive materials under subsection (b)(1), count
only those explosive materials that were unlawfully sought to be obtained, unlawfully
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10.

11.

possessed, or unlawfully distributed, including any explosive material that a defendant
attempted to obtain by making a fal se statement.

If the defendant is convicted under 18 U.S.C. § 842(h) (offense involving stolen explosive
materials), and is convicted of no other offenses subject to this guideline, do not apply the
adjustment in subsection (b)(2) because the base offense level itself takes such conduct into
account.

Under subsection (c)(1), the offense level for the underlying offense (which may be a federal,
state, or local offense) isto be determined under §2X1.1 (Attempt, Solicitation, or Conspiracy)
or, if death results, under the most anal ogous guideline from Chapter Two, Part A, Subpart 1
(Homicide).

For purposes of applying subsection (a)(1) or (2), use only those felony convictions that
receive criminal history points under 84A1.1(a), (b), or (c). In addition, for purposes of
applying subsection (a)(1), useonly those fel ony convictionsthat are counted separ ately under
84A1.1(a), (b), or (c). See 84A1.2(a)(2); 84A1.2, comment. (n.3).

Prior felony conviction(s) resulting in anincreased base offenselevel under subsection (a)(1),
(a)(2), or (a)(4) are also counted for purposes of determining criminal history points pursuant
to Chapter Four, Part A (Criminal History).

An upward departure may be warranted in any of the following circumstances: (1) the
guantity of expl osive material ssignificantly exceeded 1000 pounds; (2) theexplosivematerials
were of a naturemorevolatile or dangerousthan dynamite or conventional powder explosives
(e.q., plastic explosives); (3) the defendant knowingly distributed explosive materials to a
person under twenty-one years of age; or (4) the offense posed a substantial risk of death or
bodily injury to multiple individuals.

As used in subsections (b)(3) and (c)(1), "another felony offense" and "another offense” refer
to offenses other than explosives or firearms possession or trafficking offenses. However,
wher e the defendant used or possessed a firearmor explosiveto facilitate another firearmsor
explosives offense (e.g., the defendant used or possessed a firearmto protect the delivery of
an unlawful shipment of explosives), an upward departure under 85K2.6 (Weapons and
Dangerous I nstrumentalities) may be warranted.

In addition, for purposes of subsection (c)(1)(A), "that other offense’ means, with respect to
an offense under 18 U.S.C. 8§ 842(p)(2), the underlying Federal crime of violence.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 183); November 1,
1991 (see Appendix C, amendment 373); November 1, 1992 (see, Appendix C, amendment 471); November 1, 1993 (see, Appendix C,
amendment 478); November 1, 1995 (see Appendix C, amendment 534); November 1, 1997 (see Appendix C, amendment 568);
November 1, 2001 (see Appendix C, amendments629 and 630); November 1, 2002 (see Appendix C, amendment 646); November 1, 2003
(see Appendix C, amendment 655); November 1, 2007 (see Appendix C, amendment 700).

82K1.4. Arson; Property Damage by Use of Explosives

@ Base Offense Level (Apply the Greatest):
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D 24, if the offense (A) created a substantial risk of death or seriousbodily
injury to any person other than a participant in the offense, and that risk
was created knowingly; or (B) involved the destruction or attempted
destruction of a dwelling, an airport, an aircraft, a mass transportation
facility, a mass transportation vehicle, amaritime facility, avessel, or a
vessel's cargo, a public transportation system, a state or government
facility, an infrastructure facility, or a place of public use;

2 20, if the offense (A) created a substantial risk of death or serious bodily
injury to any person other than a participant in the offense; (B) involved
the destruction or attempted destruction of a structure other than (i) a
dwelling, or (ii) an airport, an aircraft, a mass transportation facility, a
mass transportation vehicle, a maritime facility, a vessel, or avessel’s
cargo, a public transportation system, a state or government facility, an
infrastructure facility, or a place of public use; or (C) endangered (i) a
dwelling, (ii) a structure other than a dwelling, or (iii) an airport, an
aircraft, a mass transportation facility, a mass transportation vehicle, a
maritime facility, a vessel, or a vessdl’s cargo, a public transportation
system, astateor government facility, aninfrastructurefacility, or aplace
of public use;

(©)) 16, if the offense involved the destruction of or tampering with aids to
maritime navigation; or

(@) 2 plus the offense level from §2B1.1 (Theft, Property Destruction, and
Fraud).

(b) Specific Offense Characteristics

(D] If the offense was committed to conceal another offense, increase by 2
levels.

2 If the base offense level is not determined under (a)(4), and the offense
occurred on a national cemetery, increase by 2 levels.

(© Cross Reference

D If death resulted, or the offense was intended to cause death or serious
bodily injury, apply the most analogous guideline from Chapter Two,
Part A (Offenses Againgt the Person) if the resulting offense level is
greater than that determined above.

Commentary

Satutory Provisions: 18 U.S.C. 88 32(a), (b), 33, 81, 844(f), (h) (only in the case of an offense
committed prior to November 18, 1988), (i), 1153, 1855, 1992(a)(1), (a)(2), (a)(4), 2275, 2282A,
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2282B, 2291, 2332a, 2332f; 49 U.SC. § 60123(b). For additional statutory provision(s), see
Appendix A (Satutory Index).

Application Notes:

1.  Déefinitions—For purposes of this guideline:

"Aids to maritime navigation" means any device external to a vessel intended to assist the
navigator to determine position or save course, or to warn of dangers or obstructions to
navigation.

"Explosives' includes any explosive, explosive material, or destructive device.

"Maritime facility" means any structure or facility of any kind located in, on, under, or
adjacent to any waters subject to the jurisdiction of the United Sates and used, operated, or
maintained by a public or private entity, including any contiguousor adjoining property under
common ownership or operation.

"National cemetery" means a cemetery (A) established under section 2400 of title 38, United
Sates Code; or (B) under the jurisdiction of the Secretary of the Army, the Secretary of the
Navy, the Secretary of the Air Force, or the Secretary of the Interior.

"Mass transportation” has the meaning given that termin 18 U.S.C. § 1992(d)(7).

"Sate or government facility", "infrastructure facility”, "place of public use", and "public
transportation system" have the meaning giventhosetermsin 18 U.S.C. § 2332f(e)(3), (5), (6),
and (7), respectively.

"Vessel" includes every description of watercraft or other artificial contrivance used, or
capable of being used, as a means of transportation on water.

2.  Riskof Deathor SeriousBodily Injury.—Creating a substantial risk of death or seriousbodily
injury includes creating that risk to fire fighters and other emergency and law enforcement
personnel who respond to or investigate an offense.

3.  Upward Departure Provision.—f bodily injury resulted, an upward departure may be
warranted. See Chapter Five, Part K (Departures).

Background: Subsection (b)(2) implements the directive to the Commission in section 2 of Public
Law 105-101.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 182, 184, and 185);
November 1, 1990 (see Appendix C, amendment 330); November 1, 1991 (see Appendix C, amendment 404); November 1, 1998 (see
Appendix C, amendment 576); November 1, 2001 (see Appendix C, amendment 617); November 1, 2002 (see Appendix C, amendment
637); November 1, 2003 (see Appendix C, amendment 655); November 1, 2007 (see Appendix C, amendments 699 and 700).
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82K 1.5. Possessing Dangerous Weapons or Materials While Boarding or Aboard an

Aircraft
@ Base Offense Level: 9
(b) Specific Offense Characteristics

If more than one applies, use the greatest:

D If the offense was committed willfully and without regard for the saf ety
of human life, or with reckless disregard for the safety of human life,
increase by 15 levels.

2 If the defendant was prohibited by another federal law from possessing
the weapon or material, increase by 2 levels.

(©)) If the defendant’ s possessi on of the weapon or material would have been
lawful but for 49 U.S.C. 8§ 46505 and he acted with mere negligence,
decrease by 3 levels.

(© Cross Reference

(1)

If the defendant used or possessed the weapon or material in committing
or attempting another offense, apply the guidelinefor such other offense,
or §2X1.1 (Attempt, Solicitation, or Conspiracy), as appropriate, if the
resulting offense level is greater than that determined above.

Commentary

Satutory Provision: 49 U.S.C. § 46505 (formerly 49 U.S.C. § 1472(1)).

Background: Thisguideline providesan enhancement wher ethe defendant wasa person prohibited
by federal law from possession of the weapon or material. A decreaseisprovidedinacase of mere
negligence wher e the defendant was otherwi se authorized to possess the weapon or material.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 182, 186, 187, and
303); November 1, 1991 (see Appendix C, amendment 404); November 1, 1992 (see Appendix C, amendment 443); November 1, 1995
(see Appendix C, amendment 534); November 1, 1997 (see Appendix C, amendment 560).

82K 1.6. Licensee Recordkeeping Violations | nvolving Explosive M aterials

(@
(b)

Base Offense Level: 6

Cross Reference

(D

If a recordkeeping offense reflected an effort to conceal a substantive
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explosive materials offense, apply 82K1.3 (Unlawful Receipt,
Possession, or Transportation of Explosives Materias, Prohibited
Transactions Involving Explosive Materials).

Commentary

Satutory Provisions: 18 U.S.C. § 842(f), (g).

Background: The above-referenced provisions are recordkeeping offenses applicable only to
"licensees," who are defined at 18 U.S.C. § 841(m).

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 373). A former §2K 1.6 (Shipping, Transporting, or Receiving
Explosiveswith Felonious Intent or Knowledge; Using or Carrying Explosivesin Certain Crimes), effective November 1, 1987, amended
effective November 1, 1989 (see Appendix C, amendment 303) and November 1, 1990 (see Appendix C, amendment 331), was deleted
by consolidation with §2K 1.3 effective November 1, 1991 (see Appendix C, amendment 373).

§2K 1.7. [Deleted]

Historical Note: Section 2K1.7 (Use of Fire or Explosives to Commit a Federal Felony), effective November 1, 1989 (see Appendix C,
amendment 188), amended effective November 1, 1990 (see Appendix C, amendment 332), was deleted by consolidation with §2K2.4
effective November 1, 1993 (see Appendix C, amendment 481).

2. FIREARMS

82K2.1. Unlawful Receipt, Possession, or Transportation of Firearms or Ammunition;
Prohibited Transactions | nvolving Firearms or Ammunition

€)] Base Offense Level (Apply the Greatest):

(D) 26, if (A) the offenseinvolved a(i) semiautomatic firearmthat is capable
of accepting alarge capacity magazine; or (ii) firearm that is described
in 26 U.S.C. § 5845(a); and (B) the defendant committed any part of the
instant offense subsequent to sustaining at least two felony convictions
of either a crime of violence or a controlled substance offense;

2 24, if the defendant committed any part of theinstant offense subsequent
to sustaining at | east two felony convictions of either acrime of violence
or acontrolled substance offense;

(©)) 22,if (A) the offenseinvolved a (i) semiautomatic firearmthat iscapable
of accepting alarge capacity magazine; or (ii) firearm that is described
in 26 U.S.C. § 5845(a); and (B) the defendant committed any part of the
instant offense subsequent to sustaining one felony conviction of either
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(b)

(4)

()
(6)

(7)
(8)

acrime of violence or a controlled substance offense;
20, if --

(A) the defendant committed any part of the instant offense
subsequent to sustaining one felony conviction of either acrime
of violence or a controlled substance offense; or

(B) the (i) offense involved a (I) semiautomatic firearm that is
capable of accepting alarge capacity magazine; or (I1) firearm
that is described in 26 U.S.C. § 5845(a); and (ii) defendant (1)
was a prohibited person at the time the defendant committed the
instant offense; or (1) is convicted under 18 U.S.C. § 922(d);

18, if the offense involved afirearm described in 26 U.S.C. § 5845(a);
14, if the defendant (A) was aprohibited person at the time the defendant
committed the instant offense; or (B) is convicted under 18 U.S.C.
§ 922(d);

12, except as provided below; or

6, if thedefendant isconvicted under 18 U.S.C. §922(¢), (e), (), (m), (),
(1), or (x)(1).

Specific Offense Characteristics

(1)

)

©)

If the offense involved three or more firearms, increase as follows;

Number of Firearms Increasein Level
(A) 37 add 2
(B) 8-24 add 4
(© 25-99 add 6
(D) 100-199 add 8
(E) 200 or more add 10.

If the defendant, other than a defendant subject to subsection (a)(1),
@@, (A3, (a)(4), or (a)(5), possessed all ammunition and firearms
solely for lawful sporting purposes or collection, and did not unlawfully
discharge or otherwise unlawfully use such firearms or ammunition,
decrease the offense level determined aboveto level 6.

If the offense involved—
(A) a destructive device that is a portable rocket, a missile, or a

device for use in launching a portable rocket or a missile,
increase by 15 levels; or
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(©)

(4)

(B) adestructive device other than adestructive devicereferredtoin
subdivision (A), increase by 2 levels.

If any firearm (A) was stolen, increase by 2 levels; or (B) had an altered
or obliterated serial number, increase by 4 levels.

The cumulative offense level determined from the application of subsections
(b)(1) through (b)(4) may not exceed level 29, except if subsection (b)(3)(A)
applies.

(%)

(6)

(7)

If the defendant engaged in the trafficking of firearms, increase by 4
levels.

If the defendant used or possessed any firearm or ammunition in
connection with another felony offense; or possessed or transferred any
firearm or ammunition with knowledge, intent, or reason to believe that
it would be used or possessed in connection with another felony offense,
increase by 4 levels. If the resulting offense level islessthan level 18,
increase to level 18.

If a recordkeeping offense reflected an effort to conceal a substantive
offense involving firearms or ammunition, increase to the offense level
for the substantive offense.

Cross Reference

(1)

If the defendant used or possessed any firearm or ammunition in
connection with the commission or attempted commission of another
offense, or possessed or transferred a firearm or ammunition with
knowledgeor intent that it woul d be used or possessed in connectionwith
another offense, apply --

(A) §2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to that
other offense, if the resulting offense level is greater than that
determined above; or

(B) if death resulted, the most analogous offense guideline from

Chapter Two, Part A, Subpart 1 (Homicide), if the resulting
offense level is greater than that determined above.

Commentary

Satutory Provisions. 18 U.S.C. 88 922(a)-(p), (r)-(w), (X)(1), 924(a), (b), (e)-(i), (k)-(0), 2332g; 26

U.SC. §5861(a)-(I). For additional statutory provisions, see Appendix A (Satutory Index).
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Application Notes:

1.

Definitions— For purposes of this guideline:
"Ammunition" has the meaning given that termin 18 U.S.C. § 921(a)(17)(A).

"Controlled substance offense”" hasthe meaning given that termin 84B1.2(b) and Application
Note 1 of the Commentary to 84B1.2 (Definitions of Terms Used in Section 4B1.1).

"Crime of violence" has the meaning given that termin 84B1.2(a) and Application Note 1 of
the Commentary to §4B1.2.

"Destructive device" has the meaning given that termin 26 U.S.C. § 5845(f).

"Felony conviction" meansa prior adult federal or state conviction for an offense punishable
by death or imprisonment for a term exceeding one year, regardless of whether such offense
is specifically designated as a felony and regardless of the actual sentence imposed. A
conviction for an offense committed at age eighteen years or older isan adult conviction. A
conviction for an offense committed prior to age eighteen yearsis an adult conviction if it is
classified as an adult conviction under the laws of the jurisdiction in which the defendant was
convicted (e.g., a federal conviction for an offense committed prior to the defendant’s
eighteenth birthday isan adult conviction if the defendant was expressly proceeded against as
an adult).

"Firearm" has the meaning given that termin 18 U.S.C. § 921(a)(3).

Semiautomatic Firearm Capable of Accepting a Large Capacity Magazine.—or purposes of
subsections (a)(1), (a)(3), and (a)(4), a "semiautomatic firearm capable of accepting a large
capacity magazine" means a semiautomatic firearm that has the ability to fire many rounds
without reloading because at the time of the offense (A) the firearm had attached to it a
magazine or similar device that could accept more than 15 rounds of ammunition; or (B) a
magazine or similar device that could accept morethan 15 rounds of ammunition wasin close
proximity to the firearm. This definition does not include a semiautomatic firearm with an
attached tubular device capable of operating only with .22 caliber rim fire ammunition.

Definition of "Prohibited Person".—For purposes of subsections (a)(4)(B) and (a)(6),
"prohibited person" means any person described in 18 U.S.C. § 922(g) or § 922(n).

Application of Subsection (a)(7).— Subsection (a)(7) includesthe inter state transportation or
interstate distribution of firearms, which is frequently committed in violation of state, local,
or other federal law restricting the possession of firearms, or for some other underlying
unlawful purpose. Intheunusual caseinwhichitisestablishedthat neither avoidance of state,
local, or other federal firearmslaw, nor any other underlying unlawful purpose wasinvolved,
a reduction in the base offense level to no lower than level 6 may be warranted to reflect the
less serious nature of the violation.

Application of Subsection (b)(1).—For purposes of calculating the number of firearms under
subsection (b)(1), count only those firearms that were unlawfully sought to be obtained,
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unlawfully possessed, or unlawfully distributed, including any firearm that a defendant
obtained or attempted to obtain by making a false statement to a licensed dealer.

6. Application of Subsection (b)(2).—Under subsection (b)(2), "lawful sporting purposes or
collection" as determined by the surrounding circumstances, provides for a reduction to an
offense level of 6. Relevant surrounding circumstances include the number and type of
firearms, the amount and type of ammunition, the location and circumstances of possession
and actual use, the nature of the defendant’s criminal history (e.g., prior convictions for
offenses involving firearms), and the extent to which possession was restricted by local law.
Note that where the base offense levd is determined under subsections (a)(1) - (a)(5),
subsection (b)(2) is not applicable.

7.  Destructive Devices.—A defendant whose offense invol ves a destructive device receives both
the base offense level fromthe subsection applicabletoafirearmlistedin 26 U.S.C. § 5845(a)
(e.g., subsection (a)(1), (a)(3), (a)(4)(B), or (a)(5)), and the applicable enhancement under
subsection (b)(3). Such devices pose a considerably greater risk to the public welfare than
other National Firearms Act weapons.

Offenses involving such devices cover a wide range of offense conduct and involve different
degrees of risk to the public welfare depending on the type of destructive device involved and
the location or manner in which that destructive device was possessed or transported. For
example, a pipe bomb in a populated train station creates a substantially greater risk to the
public welfare, and a substantially greater risk of death or serious bodily injury, than an
incendiary deviceinanisolated area. Inacaseinwhichthecumulativeresult of theincreased
base offense level and the enhancement under subsection (b)(3) does not adequately capture
the seriousness of the offense because of the type of destructive deviceinvolved, theriskto the
public welfare, or therisk of death or seriousbodily injury that the destructive device created,
an upward departure may be warranted. See also 885K2.1 (Death), 5K2.2 (Physical Injury),
and 5K2.14 (Public Welfare).

8.  Application of Subsection (b)(4).—

(A) Interaction with Subsection (a)(7).—If the only offense to which §2K2.1 appliesis 18
U.SC. 8 922(i), (j), or (u), or 18 U.S.C. § 924(l) or (m) (offenses involving a stolen
firearmor stolen ammunition) and the base offenselevel isdeter mined under subsection
(a)(7), do not apply the enhancement in subsection (b)(4)(A). Thisis because the base
offense level takes into account that the firearm or ammunition was stolen. However,
if the offense involved a firearm with an altered or obliterated serial number, apply
subsection (b)(4)(B).

Smilarly, if the offense to which §2K2.1 appliesis 18 U.S.C. § 922(k) or 26 U.SC. §
5861(g) or (h) (offensesinvolving an altered or obliterated serial number) and the base
offense level is determined under subsection (a)(7), do not apply the enhancement in
subsection (b)(4)(B). Thisis because the base offense level takes into account that the
firearm had an altered or obliterated serial number. However, it the offense involved
a stolen firearm or stolen ammunition, apply subsection (b)(4)(A).

(B) Knowledge or Reason to Believe—Subsection (b)(4) applies regardless of whether the

—248 -



November 1, 2008 GUIDELINES MANUAL 82K 2.1

10.

11.

12.

13.

defendant knew or had reason to believe that the firearm was stolen or had an altered
or obliterated serial number.

Application of Subsection (b)(7).— Under subsection (b)(7), if a record-keeping offense was
committed to conceal a substantive firearms or ammunition offense, the offense level is
increased to the offense level for the substantive firearms or ammunition offense (e.g., if the
defendant falsifiesa record to conceal the sale of a firearmto a prohibited person, the offense
level is increased to the offense level applicable to the sale of a firearm to a prohibited
person).

Prior Felony Convictions.—For purposes of applying subsection (a)(1), (2), (3), or (4)(A), use
only those felony convictions that receive criminal history points under 84A1.1(a), (b), or (c).
In addition, for purposes of applying subsection (a)(1) and (a)(2), use only those felony
convictionsthat are counted separately under 84A1.1(a), (b), or (c). See84A1.2(a)(2); 84A1.2,
comment. (n.3).

Prior felony conviction(s) resulting in anincreased base offenselevel under subsection (a)(1),
@)(2), (@)(3), (@)D (A), (a)(4)(B), or (a)(6) are also counted for purposes of determining
criminal history points pursuant to Chapter Four, Part A (Criminal History).

Upward Departure Provisions—An upward departure may be warranted in any of the
following circumstances: (1) the number of firearms substantially exceeded 200; (2) the
offense involved multiple National Firearms Act weapons (e.g., machineguns, destructive
devices), military type assault rifles, non-detectable ("plastic") firearms (defined at 18 U.S.C.
8922(p)); (3) the offense involved |arge quantities of armor-piercing ammunition (defined at
18 U.S.C. §921(a)(17)(B)); or (4) the offense posed a substantial risk of death or bodilyinjury
to multiple individual s (see Application Note 7).

Armed Career Criminal.—A defendant who is subject to an enhanced sentence under the
provisions of 18 U.S.C. § 924(e) isan Armed Career Criminal. See §4B1.4.

Application of Subsection (b)(5).—

(A) In General.—Subsection (b)(5) applies, regardless of whether anything of value was
exchanged, if the defendant—

() transported, transferred, or otherwise disposed of two or more firearms to
another individual, or received two or morefirearmswiththeintent totransport,
transfer, or otherwise dispose of firearmsto another individual; and

(i)  knew or had reason to believe that such conduct would result in the transport,
transfer, or disposal of a firearmto an individual—

()] whose possession or receipt of the firearm would be unlawful; or

(I whointended to use or dispose of the firearm unlawfully.
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(B)

(©)

(D)

Definitions.—For purposes of this subsection:

"Individual whose possession or receipt of the firearm would be unlawful" means an
individual who (i) hasa prior conviction for a crime of violence, a controlled substance
offense, or a misdemeanor crime of domestic violence; or (ii) at the time of the offense
was under a criminal justice sentence, including probation, parole, supervised release,
imprisonment, work release, or escape status. "Crime of violence" and "controlled
substance offense" have the meaning given those termsin 84B1.2 (Definitions of Terms
Used in Section 4B1.1). "Misdemeanor crime of domestic violence" has the meaning
given that termin 18 U.S.C. § 921(a)(33)(A).

The term "defendant”, consistent with 8§1B1.3 (Relevant Conduct), limits the
accountability of the defendant to the defendant’s own conduct and conduct that the
defendant aided or abetted, counseled, commanded, induced, procured, or willfully
caused.

Upward Departure Provision.—f the defendant trafficked substantially more than 25
firearms, an upward departure may be warranted.

Interaction with Other Subsections.—In a case in which three or more firearms were
both possessed and trafficked, apply both subsections (b)(1) and (b)(5). |f thedefendant
used or transferred one of such firearmsin connection with another felony offense(i.e.,
an offense other than a firearms possession or trafficking offense) an enhancement
under subsection (b)(6) also would apply.

"In Connection With".—

(A)

(B)

(©)

In_General.—Subsections (b)(6) and (c)(1) apply if the firearm or ammunition
facilitated, or had the potential of facilitating, another felony offense or another offense,
respectively.

Application When Other Offenseis Burglary or Drug Offense—Subsections (b)(6) and
(©)(2) apply (i) in a case in which a defendant who, during the course of a burglary,
findsand takesafirearm, even if the defendant did not engagein any other conduct with
that firearmduring the course of the burglary; and (ii) in the case of a drug trafficking
offense in which a firearm is found in close proximity to drugs, drug-manufacturing
materials, or drug paraphernalia. Inthese cases, application of subsections (b)(6) and
(0)(2) iswarranted because the presence of the firearm hasthe potential of facilitating
another felony offense or another offense, respectively.

Definitions.—

" Another felony offense”, for purposes of subsection (b)(6), means any federal, state, or
local offense, other than the explosive or firearms possession or trafficking offense,
punishable by imprisonment for a term exceeding one year, regardless of whether a
criminal charge was brought, or a conviction obtained.
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"Another offense", for purposes of subsection (c)(1), means any federal, state, or local
offense, other than theexpl osiveor firearmspossession or trafficking offense, regardless
of whether a criminal charge was brought, or a conviction obtained.

(D) Upward Departure Provision.—In a case in which the defendant used or possessed a
firearm or explosive to facilitate another firearms or explosives offense (e.g., the
defendant used or possessed a firearmto protect the delivery of an unlawful shipment
of explosives), an upward departure under 85K2.6 (Weapons and Dangerous
Instrumentalities) may be warranted.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 189); November 1,
1990 (see Appendix C, amendment 333); November 1, 1991 (see Appendix C, amendment 374); November 1, 1992 (see Appendix C,
amendment 471); November 1, 1993 (see Appendix C, amendment 478); November 1, 1995 (see Appendix C, amendment 522);
November 1, 1997 (see Appendix C, amendments 568 and 575); November 1, 1998 (see Appendix C, amendments 578 and 586);
November 1, 2000 (see Appendix C, amendment 605); November 1, 2001 (see Appendix C, amendments 629-631); November 1, 2002
(see Appendix C, amendment 646); November 1, 2004 (see Appendix C, amendment 669); November 1, 2005 (see Appendix C,
amendments 679 and 680); November 1, 2006 (see Appendix C, amendments 686, 691, and 696); November 1, 2007 (see Appendix C,
amendment 707).

§2K 2.2. [Deleted]

Historical Note: Section 2K 2.2 (Unlawful Trafficking and Other Prohibited TransactionsInvolving Firearms), effectiveNovember 1, 1987,
amended effective January 15, 1988 (see Appendix C, amendment 34), November 1, 1989 (see Appendix C, amendment 189), and
November 1, 1990 (see Appendix C, amendment 333), was deleted by consolidation with §2K2.1 effective November 1, 1991 (see
Appendix C, amendment 374).

§2K 2.3. [Deleted]

Historical Note: Section 2K2.3 (Receiving, Transporting, Shipping or Transferring a Firearm or Ammunition With Intent to Commit
Another Offense, or With Knowledge that It Will Be Used in Committing Another Offense), effective November 1, 1989 (see Appendix
C, amendment 189), was deleted by consolidation with §2K 2.1 effective November 1, 1991 (see Appendix C, amendment 374). A former
§2K2.3 (Prohibited Transactions in or Shipment of Firearms and Other Weapons), effective November 1, 1987, was deleted by
consolidation with 82K 2.2 effective November 1, 1989 (see Appendix C, amendment 189).

82K 2.4. Useof Firearm, Armor-Pier cing Ammunition, or Explosive Duringor in Relation
to Certain Crimes

@ If the defendant, whether or not convicted of another crime, was convicted of
violating section 844(h) of title 18, United States Code, the guideline sentence
isthe term of imprisonment required by statute. Chapters Three (Adjustments)
and Four (Criminal History and Criminal Livelihood) shall not apply to that
count of conviction.

(b) Except as provided in subsection (¢), if the defendant, whether or not convicted
of another crime, was convicted of violating section 924(c) or section 929(a) of
title 18, United States Code, the guideline sentence is the minimum term of
imprisonment required by statute. Chapters Three and Four shall not apply to
that count of conviction.
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(© If the defendant (1) was convicted of violating section 924(c) or section 929(a)
of title 18, United States Code; and (2) asaresult of that conviction (alone or in
addition to another offense of conviction), is determined to be a career offender
under 84B1.1 (Career Offender), the guideline sentence shall be determined
under 84B1.1(c). Exceptfor 883E1.1 (Acceptanceof Responsibility), 4B1.1, and
4B1.2 (Definitions of Terms Used in Section 4B1.1), Chapters Three and Four
shall not apply to that count of conviction.

(d) Specia Instructions for Fines

(1) Wherethereisafedera conviction for the underlying offense, the fine
guideline shall bethefine guidelinethat would have been applicable had
there only been a conviction for the underlying offense. This guideline
shall be used as a consolidated fine guideline for both the underlying
offense and the conviction underlying this section.

Commentary

Satutory Provisions: 18 U.S.C. 88 844(h), 924(c), 929(a).

Application Notes:

1.  Application of Subsection (a).—Section 844(h) of title 18, United Sate Code, provides a
mandatory term of imprisonment of 10 years (or 20 years for the second or subsequent
offense). Accordingly, the guideline sentence for a defendant convicted under 18 U.S.C.
§844(h) isthetermrequired by that statute. Section 844(h) of title 18, United State Code, also
requires a term of imprisonment imposed under this section to run consecutively to any other
term of imprisonment.

2. Application of Subsection (b).—

(A) __In General.—Sections 924(c) and 929(a) of title 18, United States Code, provide
mandatory minimum terms of imprisonment (e.g., not less than five years). Except as
provided in subsection (c), in a casein which thedefendant is convicted under 18 U.S.C.
§ 924(c) or 8§ 929(a), the guideline sentence is the minimum term required by the
relevant statute. Each of 18 U.S.C. 88 924(c) and 929(a) also requires that a term of
imprisonment imposed under that section shall run consecutively to any other term of
imprisonment.

(B) Upward Departure Provision.—Inacasein which the guideline sentenceis determined
under subsection (b), a sentence abovethe minimumtermrequired by 18 U.S.C. §924(c)
or § 929(a) is an upward departure from the guideline sentence. A departure may be
warranted, for example, to refl ect the seriousness of the defendant’ scriminal historyin
a case in which the defendant is convicted of an 18 U.S.C. § 924(c) or § 929(a) offense
but is not determined to be a career offender under §4B1.1.
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3. Application of Subsection (¢).— nhacasein which the defendant (A) was convicted of violating
18 U.S.C. § 924(c) or 18 U.S.C. 8 929(a); and (B) as a result of that conviction (aloneor in
addition to another offense of conviction), isdetermined to be a career offender under 84B1.1
(Career Offender), the guideline sentence shall be determined under §84B1.1(c). In a case
involving multiple counts, the sentence shall be imposed according to the rulesin subsection
(e) of 85G1.2 (Sentencing on Multiple Counts of Conviction).

4.  Weapon Enhancement.— If a sentence under this guidelineisimposed in conjunction with a
sentence for an underlying offense, do not apply any specific offense characteristic for
possession, brandishing, use, or discharge of an explosive or firearm when determining the
sentencefor theunderlying offense. A sentenceunder thisguidelineaccountsfor any explosive
or weapon enhancement for the underlying offense of conviction, including any such
enhancement that would apply based on conduct for which the defendant isaccountabl e under
§1B1.3 (Relevant Conduct). Do not apply any weapon enhancement in the guideline for the
underlying offense, for example, if (A) a co-defendant, as part of the jointly undertaken
criminal activity, possessed a firearm different from the one for which the defendant was
convicted under 18 U.SC. § 924(c); or (B) in an ongoing drug trafficking offense, the
defendant possessed a firearmother than the onefor which the defendant was convicted under
18 U.S.C. § 924(c). However, if a defendant is convicted of two armed bank robberies, but is
convicted under 18 U.S.C. § 924(c) in connection with only one of the robberies, a weapon
enhancement would apply to the bank robbery which was not the basis for the 18 U.S.C.
§ 924(c) conviction.

If the explosive or weapon that was possessed, brandished, used, or discharged in the course
of the underlying offense also results in a conviction that would subject the defendant to an
enhancement under 82K 1.3(b)(3) (pertaining to possession of explosive material in connection
with another felony offense) or §2K2.1(b)(6) (pertaining to possession of any firearm or
ammunition in connection with another felony offense), do not apply that enhancement. A
sentence under thisguidelineaccountsfor the conduct cover ed by these enhancements because
of the relatedness of that conduct to the conduct that forms the basis for the conviction under
18 U.S.C. § 844(h), § 924(c) or § 929(a). For example, if in addition to a conviction for an
underlying offense of armed bank robbery, the defendant was convicted of being a felon in
possession under 18 U.S.C. § 922(g), the enhancement under §2K2.1(b)(6) would not apply.

In a few cases in which the defendant is determined not to be a career offender, the offense
level for the underlying offense determined under the preceding paragraphs may result in a
guideline range that, when combined with the mandatory consecutive sentence under 18
U.S.C. 8§ 844(h), 8 924(c), or § 929(a), produces a total maximum penalty that islessthan the
maximum of the guideline range that would have resulted had there not been a count of
convictionunder 18 U.S.C. § 844(h), § 924(c), or §929(a) (i.e., the guidelinerangethat would
have resulted if the enhancements for possession, use, or discharge of a firearm had been
applied). Insuch a case, an upward departure may be warranted so that the conviction under
18 U.S.C. §844(h), §924(c), or § 929(a) does not result in a decreasein thetotal punishment.
An upward departure under this paragraph shall not exceed the maximum of the guideline
range that would have resulted had there not been a count of conviction under 18 U.S.C.
8§ 844(h), § 924(c), or § 929(a).
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5. Chapters Three and Four.—Except for those cases covered by subsection (c), do not apply
Chapter Three (Adjustments) and Chapter Four (Criminal History and Criminal Livelihood)
to any offense sentenced under thisguideline. Such offensesare excluded from application of
those chapters because the guideline sentence for each offense is determined only by the
relevant statute. See 883D1.1 (Procedurefor Determining Offense Level on Multiple Counts)
and 5G1.2. In determining the guideline sentence for those cases covered by subsection (c¢):
(A) the adjustment in 83E1.1 (Acceptance of Responsibility) may apply, as provided in
84B1.1(c); and (B) no other adjustmentsin Chapter Three and no provisions of Chapter Four,
other than §84B1.1 and 4B1.2, shall apply.

6.  Termsof Supervised Release.— I mposition of a term of supervised releaseis governed by the
provisions of 85D1.1 (Imposition of a Term of Supervised Release).

7.  Fines—Subsection (d) setsforth special provisionsconcerning theimposition of fines. Where
there is also a conviction for the underlying offense, a consolidated fine guideline is
determined by the offense level that would have applied to the underlying offense absent a
conviction under 18 U.SC. § 844(h), § 924(c), or § 929(a). This is required because the
offense level for the underlying offense may be reduced when thereis also a conviction under
18 U.SC. § 844(h), § 924(c), or § 929(a) in that any specific offense characteristic for
possession, brandishing, use, or discharge of a firearmis not applied (see Application Note
4). The Commission has not established a fine guideline range for the unusual case in which
thereisno conviction for the underlying offense, although afineisauthorized under 18 U.S.C.
§3571.

Background: Section 844(h) of title 18, United States Code, provides a mandatory term of
imprisonment. Sections 924(c) and 929(a) of title 18, United Sates Code, provide mandatory
minimum terms of imprisonment. A sentence imposed pursuant to any of these statutes must be
imposed to run consecutively to any other term of imprisonment. To avoid double counting, when
a sentence under this section isimposed in conjunction with a sentence for an underlying offense,
any specific offense characteristic for explosive or firearm discharge, use, brandishing, or
possession is not applied in respect to such underlying offense.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 190); November 1,
1990 (see Appendix C, amendment 332); November 1, 1991 (see Appendix C, amendment 405); November 1, 1993 (see Appendix C,
amendments 481 and 489); November 1, 2000 (see Appendix C, amendments 598, 599, and 600); November 1, 2002 (see Appendix C,
amendment 642); November 1, 2006 (see Appendix C, amendment 696).

82K2.5. Possession of Firearm or Dangerous Weapon in Federal Facility; Possession or
Dischar ge of Firearm in School Zone

€)] Base Offense Level: 6
(b) Specific Offense Characteristic
L If-
(A) the defendant unlawfully possessed or caused any firearm or

dangerous weapon to be present in afederal court facility; or
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(B) the defendant unlawfully possessed or caused any firearm to be
present in a school zone,

increase by 2 levels.
(© Cross Reference

D If the defendant used or possessed any firearm or dangerous weapon in
connection with the commission or attempted commission of another
offense, or possessed or transferred afirearm or dangerous weapon with
knowledgeor intent that it woul d be used or possessed in connection with
another offense, apply --

(A) §2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to that
other offense if the resulting offense level is greater than that
determined above; or

(B) if death resulted, the most analogous offense guideline from

Chapter Two, Part A, Subpart 1 (Homicide), if the resulting
offense level is greater than that determined above.

Commentary

Satutory Provisions. 18 U.S.C. 88 922(q), 930; 40 U.SC. § 5104(e)(1).

Application Notes:

1

2.

"Dangerous weapon” and "firearm" are defined in the Commentary to 81B1.1 (Application
Instructions).

"Federal court facility" includes the courtroom; judges chambers; witness rooms; jury
deliberation rooms; attorney conference rooms; prisoner holding cells; offices and parking
facilities of the court clerks, the United States attorney, and the United Sates marshal;
probation and par ol e offices; and adjoining corridorsand parking facilitiesof any court of the
United States. See 18 U.S.C. § 930(f)(3).

"School zone" is defined at 18 U.S.C. 8 922(q). A sentence of imprisonment under 18 U.S.C.
§ 922(q) must run consecutively to any sentence of imprisonment imposed for any other
offense. In order to comply with the statute, when the guideline range is based on the
underlying offense, and the defendant i s convi cted both of the underlying offenseand 18 U.S.C.
§922(q), the court should apportion the sentence between the count for the underlying offense
and the count under 18 U.S.C. § 922(q). For example, if the guideline rangeis 30-37 months
and the court determines "total punishment” of 36 months is appropriate, a sentence of 30
months for the underlying offense, plus 6 months under 18 U.S.C. § 922(q) would satisfy this
requirement.
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4.  Wherethefirearmwasbrandished, discharged, or otherwiseused, in afederal facility, federal
court facility, or school zone, and the cross reference from subsection (¢)(1) does not apply,
an upward departure may be warranted.

Historical Note: Effective November 1, 1989 (see Appendix C, amendment 191). Amended effective November 1, 1991 (see Appendix
C, amendment 374); November 1, 2003 (see Appendix C, amendment 661).

82K?2.6. Possessing, Purchasing, or Owning Body Armor by Violent Felons

@ Base Offense Level: 10
(b) Specific Offense Characteristic

D If the defendant used the body armor in connection with another felony
offense, increase by 4 levels.

Commentary

Satutory Provision: 18 U.S.C. §931.

Application Notes:

1. Application of Subsection (b)(1).—

(A) Meaning of "Defendant".—Consistent with §1B1.3 (Relevant Conduct), the term
"defendant”, for pur poses of subsection (b)(1), limitstheaccountability of the defendant
to the defendant’s own conduct and conduct that the defendant aided or abetted,
counseled, commanded, induced, procured, or willfully caused.

(B) Meaning of "Felony Offense”.—For purposes of subsection (b)(1), "felony offense”
means any offense (federal, state, or local) punishable by imprisonment for a term
exceeding one year, regardiess of whether a criminal charge was brought, or a
conviction obtained.

(C) Meaning of "Used".—For purposes of subsection (b)(1), "used" means the body armor
was (i) actively employed in a manner to protect the person fromgunfire; or (ii) used as
a means of bartering. Subsection (b)(1) does not apply if the body armor was merely
possessed. For example, subsection (b)(1) would not apply if the body ar mor was found
in the trunk of a car but was not being actively used as protection.

2. Inapplicability of 83B1.5.—f subsection (b)(1) applies, do not apply the adjustment in 83B1.5
(Use of Body Armor in Drug Trafficking Crimes and Crimes of Violence).

3. Grouping of Multiple Counts.—f subsection (b)(1) applies (because the defendant used the
body armor in connection with another felony offense) and the instant offense of conviction
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includes a count of conviction for that other felony offense, the counts of conviction for the 18
U.S.C. § 931 offense and that other felony offense shall be grouped pursuant to subsection (c)
of §3D1.2 (Groups of Closely Related Counts).

Historical Note: Effective November 1, 2004 (see Appendix C, amendment 670).

3. MAILING INJURIOUSARTICLES

Historical Note: Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 481).

§2K 3.1. [Deleted]

Historical Note: Section 2K 3.1 (Unlawfully Transporting Hazardous Materialsin Commerce), effective November 1, 1987, was deleted
by consolidation with §2Q1.2 effective November 1, 1993 (see Appendix C, amendment 481).

82K 3.2. Feloniously Mailing Injurious Articles

@ Base Offense Level (Apply the greater):
D If the offense was committed with intent (A) to kill or injure any person,
or (B) to injure the mails or other property, apply §2X1.1 (Attempt,
Salicitation, or Conspiracy) in respect to the intended offense; or

2 If death resulted, apply the most analogous offense guideline from
Chapter Two, Part A, Subpart 1 (Homicide).

Commentary

Satutory Provision: 18 U.S.C. § 1716 (felony provisions only).

Background: This guideline applies only to the felony provisions of 18 U.S.C. § 1716. The
Commission has not promulgated a guideline for the misdemeanor provisions of this statute.

Historical Note: Effective November 1, 1990 (see Appendix C, amendment 334).
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PART L - OFFENSES INVOLVING IMMIGRATION, NATURALIZATION,

1. IMMIGRATION

AND PASSPORTS

82L.1.1. Smuggling, Transporting, or Harboring an Unlawful Alien

(@

(b)

Base Offense Level:

D 25, if the defendant was convicted under 8 U.S.C. § 1327 of aviolation
involving an alien who was inadmissible under 8 U.S.C. 8§ 1182(a)(3);

2 23, if the defendant was convicted under 8 U.S.C. § 1327 of aviolation
involving an alien who previously was deported after aconviction for an
aggravated felony; or

(©)) 12, otherwise.

Specific Offense Characteristics

(1)

(2)

(3)

(4)

If (A) the offense was committed other than for profit, or the offense
involved the smuggling, transporting, or harboring only of the
defendant’ s spouse or child (or both the defendant’ s spouse and child),
and (B) the base offense level is determined under subsection (8)(3),
decrease by 3 levels.

If the offense involved the smuggling, transporting, or harboring of six
or more unlawful aliens, increase as follows;

Number of Unlawful Aliens
Smuggled, Transported, or

Harbored Increasein Level
(A) 6-24 add 3
(B) 25-99 add 6
(C) 100 or more add 9.

If the defendant committed any part of theinstant offense after sustaining
(A) a conviction for a felony immigration and naturalization offense,
increase by 2 levels;, or (B) two (or more) convictions for felony
immigrationand naturalization of fenses, each such conviction arising out
of a separate prosecution, increase by 4 levels.

If the defendant smuggled, transported, or harbored a minor who was

unaccompanied by the minor’s parent or grandparent, increase by 2
levels.
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5) (Apply the Greatest):

(A) If a firearm was discharged, increase by 6 levels, but if the
resulting offense level islessthan level 22, increaseto level 22.

(B) If adangerous weapon (including a firearm) was brandished or
otherwise used, increase by 4 levels, but if the resulting offense
level islessthan level 20, increaseto level 20.

© If a dangerous weapon (including a firearm) was possessed,
increase by 2 levels, but if theresulting offenselevel islessthan
level 18, increaseto level 18.

(6) If the offense involved intentionally or recklessly creating a substantial
risk of death or serious bodily injury to another person, increase by 2
levels, but if the resulting offense level islessthan level 18, increase to
level 18.

@) If any person died or sustained bodily injury, increase the offense level
according to the seriousness of theinjury:

Death or Degree of Injury Increasein Level
(A) Bodily Injury add 2 levels
(B) Serious Bodily Injury add 4 levels
(© Permanent or Life-Threatening

Bodily Injury add 6 levels
(D) Death add 10 levels.

(8 If an alien was involuntarily detained through coercion or threat, or in
connection with ademand for payment, (A) after the alien was smuggled
into the United States; or (B) whilethe alien wastransported or harbored
in the United States, increase by 2 levels. If the resulting offense level
islessthan level 18, increase to level 18.

9 If the defendant was convicted under 8 U.S.C. § 1324(a)(4), increase by
2 levels.

(© Cross Reference
D If death resulted, apply the appropriate homicide guideline from Chapter

Two, Part A, Subpart 1, if the resulting offense level is greater than that
determined under this guideline.

Commentary

Satutory Provisions: 8 U.S.C. 88 1324(a), 1327. For additional statutory provision(s), see
Appendix A (Satutory Index).
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Application Notes:

1.

Definitions—For purposes of this guideline:

"The offense was committed other than for profit" means that there was no payment or
expectation of payment for the smuggling, transporting, or harboring of any of the unlawful
aliens.

"Number of unlawful aliens smuggled, transported, or harbored" does not include the
defendant.

"Aggravated felony" is defined in the Commentary to 82L1.2 (Unlawfully Entering or
Remaining in the United States).

"Child" hasthe meaning set forth in section 101(b)(1) of the Immigration and Nationality Act
(8 U.SC. § 1101(b)(1)).

"Spouse” has the meaning set forth in 101(a)(35) of the Immigration and Nationality Act
(8 U.SC. § 1101(a)(35)).

"Immigration and naturalization offense" means any offense covered by Chapter Two, Part L.
"Minor" means an individual who had not attained the age of 16 years.

"Parent" means (A) a natural mother or father; (B) a stepmother or stepfather; or (C) an
adoptive mother or father.

Interactionwith 83B1.1.—For the pur posesof §3B1.1 (Aggravating Role), thealienssmuggled,
transported, or harbored are not considered participants unless they actively assisted in the
smuggling, transporting, or harboring of others. Inlarge scale smuggling, transporting, or
harboring cases, an additional adjustment from §3B1.1 typically will apply.

Upward Departure Provisions—An upward departure may be warranted in any of the
following cases:

(A) The defendant smuggled, transported, or harbored an alien knowing that the alien
intended to enter the United Statesto engagein subversive activity, drug trafficking, or
other serious criminal behavior.

(B) The defendant smuggled, transported, or harbored an alien the defendant knew was
inadmissible for reasons of security and related grounds, as set forth under 8 U.S.C.
§ 1182(a)(3).

(C) Theoffenseinvolved substantially more than 100 aliens.
Prior Convictions Under Subsection (b)(3).—Prior felony conviction(s) resulting in an

adjustment under subsection (b)(3) are also counted for purposes of determining criminal
history points pursuant to Chapter Four, Part A (Criminal History).
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5. Application of Subsection (b)(6).—Reckless conduct to which the adjustment from subsection
(b)(6) applies includes a wide variety of conduct (e.g., transporting persons in the trunk or
engine compartment of a motor vehicle, carrying substantially more passenger sthan therated
capacity of a motor vehicle or vessel, or harboring persons in a crowded, dangerous, or
inhumane condition). If subsection (b)(6) applies solely on the basis of conduct related to
fleeing from a law enforcement officer, do not apply an adjustment from §3C1.2 (Reckless
Endangerment During Flight). Additionally, do not apply the adjustment in subsection (b)(6)
if the only reckless conduct that created a substantial risk of death or seriousbodily injuryis
conduct for which the defendant received an enhancement under subsection (b)(5).

6. Inapplicability of 83A1.3.—f an enhancement under subsection (b)(8) applies, do not apply
83A1.3 (Restraint of Victim).

Background: This section includes the most serious immigration offenses covered under the
Immigration Reform and Control Act of 1986.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendments 35, 36, and 37);
November 1, 1989 (see Appendix C, amendment 192); November 1, 1990 (see Appendix C, amendment 335); November 1, 1991 (see
Appendix C, amendment 375); November 1, 1992 (see Appendix C, amendment 450); May 1, 1997 (see Appendix C, amendment 543);
November 1, 1997 (see Appendix C, amendment 561); November 1, 2006 (see Appendix C, amendments686 and 692); November 1, 2007
(see Appendix C, amendment 702).

82L.1.2. Unlawfully Entering or Remainingin the United States

@ Base Offense Level: 8
(b Specific Offense Characteristic
()  Apply the Greatest:

If the defendant previously was deported, or unlawfully remained in the
United States, after—

(A) aconviction for afelony that is (i) adrug trafficking offense for
which the sentence imposed exceeded 13 months; (ii) acrime of
violence; (iii) a firearms offense; (iv) a child pornography
offense; (v) anational security or terrorismoffense; (vi) ahuman
trafficking offense; or (vii) an alien smuggling offense, increase
by 16 levels;

(B) aconviction for afelony drug trafficking offense for which the
sentence imposed was 13 months or less, increase by 12 levels;

(© aconviction for an aggravated felony, increase by 8 levels;
(D) aconviction for any other felony, increase by 4 levels; or

(E) three or more convictions for misdemeanors that are crimes of
violence or drug trafficking offenses, increase by 4 levels.
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Commentary

Satutory Provisions. 8 U.S.C. § 1325(a) (second or subsequent offenseonly), 8U.S.C. § 1326. For

additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1. Application of Subsection (b)(1).—

(A)

(B)

(i)

(i1)

(iii)

(iv)

(i)

(i)

(iii)

In General.—For purposes of subsection (b)(1):

A defendant shall be considered to be deported after a conviction if the
defendant has been removed or has departed the United States while an order
of exclusion, deportation, or removal was outstanding.

A defendant shall be considered to be deported after a conviction if the
deportation was subsequent to the conviction, regardless of whether the
deportation was in response to the conviction.

Adefendant shall beconsideredto have unlawfully remainedin the United States
if the defendant remained in the United States following a removal order issued
after a conviction, regardless of whether the removal order was in response to
the conviction.

Subsection (b)(1) does not apply to a conviction for an offense committed before
the defendant was eighteen years of age unless such conviction is classified as
an adult conviction under the laws of the jurisdiction in which the defendant was
convicted.

Definitions—For purposes of subsection (b)(1):

"Alien smuggling offense” has the meaning given that term in section
101(a)(43)(N) of the Immigration and Nationality Act (8 U.SC.
§ 1101(a)(43)(N)).

"Child pornography offense” means(I) an offensedescribedin 18 U.S.C. § 2251,
8§ 2251A, § 2252, § 2252A, or § 2260; or (1) an offense under state or local law
consisting of conduct that would have been an offense under any such section if
the offense had occurred within the special maritimeand territorial jurisdiction
of the United Sates.

"Crime of violence" means any of the following offenses under federal, state, or
local law: murder, manslaughter, kidnapping, aggravated assault, forcible sex
offenses (including where consent to the conduct is not given or is not legally
valid, such as where consent to the conduct is involuntary, incompetent, or
coerced), statutory rape, sexual abuse of a minor, robbery, arson, extortion,
extortionate extension of credit, burglary of a dwelling, or any other offense
under federal, state, or local law that has as an element the use, attempted use,
or threatened use of physical force against the person of another.
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(iv)  "Drug trafficking offense" means an offense under federal, state, or local law
that prohibitsthe manufacture, import, export, distribution, or dispensing of, or
offer to sell acontrolled substance (or a counterfeit substance) or the possession
of acontrolled substance (or acounterfeit substance) with intent to manufacture,
import, export, distribute, or dispense.

(V) "Firearms offense” means any of the following:

()] An offense under federal, state, or local law that prohibits the
importation, distribution, transportation, or trafficking of a firearm
describedin 18 U.S.C. §921, or of an explosive material asdefinedin 18
U.SC. § 841(c).

(I Anoffenseunder federal, state, or local law that prohibitsthe possession
of afirearmdescribedin 26 U.S.C. §5845(a), or of an explosive material
as defined in 18 U.S.C. § 841(c).

(111)  Aviolation of 18 U.SC. § 844(h).
(V)  Aviolation of 18 U.S.C. § 924(c).
(V)  Aviolation of 18 U.SC. § 929(a).

(V1)  Anoffenseunder stateor local law consisting of conduct that would have
been an offense under subdivision (I11), (1V), or (V) if the offense had
occurred within the special maritime and territorial jurisdiction of the
United Sates.

(vi)  "Humantrafficking offense" means(l) any offensedescribedin 18 U.S.C. §1581,
§ 1582, § 1583, § 1584, § 1585, § 1588, § 1589, § 1590, or § 1591; or (II) an
offense under state or local law consisting of conduct that would have been an
offense under any such section if the offense had occurred within the special
maritime and territorial jurisdiction of the United Sates.

(vii)  "Sentenceimposed" hasthe meaning given theterm" sentence of imprisonment"
in Application Note 2 and subsection (b) of 84A1.2 (Definitionsand I nstructions
for Computing Criminal History), without regard to the date of the conviction.
The length of the sentence imposed includes any term of imprisonment given
upon revocation of probation, parole, or supervised release.

(viii) "Terrorism offense" means any offense involving, or intending to promote, a
"Federal crimeof terrorism”, asthat termisdefinedin 18 U.S.C. § 2332b(g)(5).

2. Dfinition of "Felony" .—For purposes of subsection (b)(1)(A), (B), and (D), "felony" means
any federal, state, or local offense punishable by imprisonment for a term exceeding one year.

3. Application of Subsection (b)(1)(C).—

(A) Definitions—For purposes of subsection (b)(1)(C), "aggravated felony" has the
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meaning given that term in section 101(a)(43) of the Immigration and Nationality Act
(8 U.SC. § 1101(a)(43)), without regard to the date of conviction for the aggravated
felony.

(B) In General.—The offense level shall be increased under subsection (b)(2)(C) for any
aggravated felony (asdefined in subdivision (A)), with respect to which the offenselevel
is not increased under subsections (b)(1)(A) or (B).

4.  Application of Subsection (b)(1)(E).—For purposes of subsection (b)(1)(E):

(A) "Misdemeanor" means any federal, state, or local offense punishable by a term of
imprisonment of one year or less.

(B) "Threeor more convictions' means at least three convictions for offenses that are not
counted as a single sentence pursuant to subsection (a)(2) of 84A1.2 (Definitions and
Instructions for Computing Criminal History).

5.  Aidingand Abetting, Conspiracies, and Attempts.—Prior convictions of offensescounted under
subsection (b)(1) include the offenses of aiding and abetting, conspiring, and attempting, to
commit such offenses.

6. Computation of Criminal History Points.—A conviction taken into account under subsection
(b)(1) is not excluded from consideration of whether that conviction receivescriminal history
points pursuant to Chapter Four, Part A (Criminal History).

7. Departure Consideration.—There may be cases in which the applicable offense level
substantially over states or under states the seriousness of a prior conviction. In such a case,
a departure may be warranted. Examples: (A) In a case in which subsection (b)(1)(A) or
(b)(1)(B) does not apply and the defendant has a prior conviction for possessing or
transporting a quantity of a controlled substance that exceeds a quantity consistent with
personal use, an upward departure may be warranted. (B) In a case in which subsection
(b)(1)(A) applies, and the prior conviction does not meet the definition of aggravated felony
at 8U.SC. § 1101(a)(43), a downward departure may be warranted.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 38); November 1, 1989
(see Appendix C, amendment 193); November 1, 1991 (see Appendix C, amendment 375); November 1, 1995 (see Appendix C,
amendment 523); November 1, 1997 (see Appendix C, amendment 562); November 1, 2001 (see Appendix C, amendment 632);
November 1, 2002 (see Appendix C, amendment 637); November 1, 2003 (see Appendix C, amendment 658); November 1, 2007 (see
Appendix C, amendment 709); November 1, 2008 (see Appendix C, amendment 722).

§2L.1.3. [Deleted]

Historical Note: Section 2L1.3 (Engaging in a Pattern of Unlawful Employment of Aliens), effective November 1, 1987, was deleted
effective November 1, 1989 (see Appendix C, amendment 194).
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2. NATURALIZATION AND PASSPORTS

82L.2.1. Trafficking in a Document Relating to Naturalization, Citizenship, or Legal

Resident Status, or a United States Passport; False Statement in Respect to the

Citizenship or Immigration Statusof Another; Fraudulent Marriageto Assist Alien

to Evade Immigration Law

@ Base Offense Level: 11

(b) Specific Offense Characteristics

(1)

)

If the offense was committed other than for profit, or the offenseinvolved
the smuggling, transporting, or harboring only of the defendant’ s spouse
or child (or both the defendant’ s spouse and child), decrease by 3 levels.

If the offense involved six or more documents or passports, increase as
follows:

Number of
Documents/Passports Increasein Level

©)

(4)

(5)

(A) 6-24 add 3
(B) 2599 add 6
(C) 100 or more add 9.

If the defendant knew, believed, or had reason to believe that a passport
or visawas to be used to facilitate the commission of afelony offense,
other than an offense involving violation of the immigration laws,
increase by 4 levels.

If the defendant committed any part of theinstant offense after sustaining
(A) a conviction for a felony immigration and naturalization offense,
increase by 2 levels; or (B) two (or more) convictions for felony
immigration and naturalization of fenses, each such conviction arising out
of a separate prosecution, increase by 4 levels.

If the defendant fraudulently obtained or used (A) a United States

passport, increase by 4 levels; or (B) aforeign passport, increase by 2
levels.

Commentary

Satutory Provisions: 8 U.S.C. 88 1160(b)(7)(A), 1185(a)(3), (4), 1325(b), (c); 18 U.S.C. 88§ 1015,
1028, 1425-1427, 1542, 1544, 1546. For additional statutory provision(s), see Appendix A

(Statutory Index).
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Application Notes:

1.

For purposes of this guideline—

"The offense was committed other than for profit" means that there was no payment or
expectation of payment for the smuggling, transporting, or harboring of any of the unlawful
aliens.

"Immigration and naturalization offense" means any offense covered by Chapter Two, Part L.

"Child" hasthe meaning set forth in section 101(b)(1) of the Immigration and Nationality Act
(8 U.SC. § 1101(b)(1)).

"Jouse” has the meaning set forth in section 101(a)(35) of the Immigration and Nationality
Act (8 U.SC. § 1101(a)(35)).

Whereit isestablished that multiple documents are part of a set of documentsintended for use
by a single person, treat the set as one document.

Subsection (b)(3) provides an enhancement if the defendant knew, believed, or had reason to
believe that a passport or visa was to be used to facilitate the commission of a fel ony offense,
other than an offense involving violation of the immigration laws. If the defendant knew,
believed, or had reason to believe that the fel ony offense to be committed was of an especially
serious type, an upward departure may be warranted.

Prior felony conviction(s) resulting in an adjustment under subsection (b)(4) are also counted
for purposes of determining criminal history points pursuant to Chapter Four, Part A
(Criminal History).

If the offense involved substantially more than 100 documents, an upward departure may be
warranted.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 195); November 1,
1992 (see Appendix C, amendment 450); November 1, 1993 (see Appendix C, amendment 481); November 1, 1995 (see Appendix C,
amendment 524); May 1, 1997 (see Appendix C, amendment 544); November 1, 1997 (see Appendix C, amendment 563); November 1,
2006 (see Appendix C, amendment 691).

821.2.2. Fraudulently Acquiring Documents Relating to Naturalization, Citizenship, or

L egal Resident Statusfor Own Use; False Per sonation or Fraudulent Marriage by
Alien to Evadel mmigration L aw; Fraudulently Acquiring or Improperly Using a
United States Passport

@ Base Offense Level: 8
(b) Specific Offense Characteristics
D If the defendant is an unlawful alien who has been deported (voluntarily

or involuntarily) on one or more occasions prior to the instant offense,
increase by 2 levels.
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2 If the defendant committed any part of theinstant offense after sustaining
(A) a conviction for a felony immigration and naturalization offense,
increase by 2 levels; or (B) two (or more) convictions for felony
immigration and naturalization of fenses, each such conviction arising out
of a separate prosecution, increase by 4 levels.

(©)) If the defendant fraudulently obtained or used (A) a United States
passport, increase by 4 levels; or (B) aforeign passport, increase by 2
levels.

(© Cross Reference

D If the defendant used a passport or visain the commission or attempted
commission of afelony offense, other than an offenseinvolving violation
of the immigration laws, apply --

(A) §2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to that
felony offense, if the resulting offense level is greater than that
determined above; or

(B) if death resulted, the most analogous offense guideline from

Chapter Two, Part A, Subpart 1 (Homicide), if the resulting
offense level is greater than that determined above.

Commentary

Satutory Provisions: 8 U.S.C. 88 1160(b)(7)(A), 1185(a)(3), (5), 1325(b), (c); 18 U.SC. 88 911,

1015, 1028, 1423-1426, 1542-1544, 1546.

Application Notes:

1

Definition.—or purposes of this guideline, "immigration and naturalization offense" means
any offense covered by Chapter Two, Part L.

Application of Subsection (b)(2).—Prior felony conviction(s) resulting inan adjustment under
subsection (b)(2) arealso counted for pur posesof deter mining criminal history points pursuant
to Chapter Four, Part A (Criminal History).

Application of Subsection (b)(3).—Theterm"used" isto be construed broadly andincludesthe
attempted renewal of previously-issued passports.

Multiple Counts.—or the purposes of Chapter Three, Part D (Multiple Counts), a count of
conviction for unlawfully entering or remaining in the United Sates covered by §2L.1.2
(Unlawfully Entering or Remaining in the United States) arising from the same course of
conduct as the count of conviction covered by this guideline shall be considered a closely
related count to the count of conviction covered by this guideline, and therefore is to be
grouped with the count of conviction covered by this guideline.
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5. Upward Departure Provision.—f the defendant fraudul ently obtained or used a United States
passport for the pur pose of entering the United Satesto engageinterrorist activity, an upward
departure may be warranted. See Application Note 4 of the Commentary to 83A1.4
(Terrorism).

Historical Note: EffectiveNovember 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 39); November 1, 1989
(see Appendix C, amendment 196); November 1, 1992 (see Appendix C, amendment 450); November 1, 1993 (see Appendix C,
amendment 481); November 1, 1995 (see Appendix C, amendment 524); May 1, 1997 (see Appendix C, amendment 544); November 1,
1997 (see Appendix C, amendment 563); November 1, 2004 (see Appendix C, amendment 671); November 1, 2006 (see Appendix C,
amendment 691).

§2L.2.3. [Deleted]

Historical Note: Section 2L2.3 (Trafficking in a United States Passport), effective November 1, 1987, amended effective November 1,
1989 (see Appendix C, amendment 197) and November 1, 1992 (see Appendix C, amendment 450), was deleted by consolidation with
§21 2.1 effective November 1, 1993 (see Appendix C, amendment 481).

§2L2.4. [Deleted]

Historical Note: Section 2L2.4 (Fraudulently Acquiring or Improperly Using a United States Passport), effective November 1, 1987,
amended effective January 15, 1988 (see Appendix C, amendment 40) and November 1, 1989 (see Appendix C, amendment 198), was
deleted by consolidation with §2L.2.2 effective November 1, 1993 (see Appendix C, amendment 481).

82L2.5. Failureto Surrender Canceled Naturalization Certificate

€)] Base Offense Level: 6

Commentary

Satutory Provision: 18 U.S.C. § 1428.

Historical Note: Effective November 1, 1987.
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PART M - OFFENSES INVOLVING NATIONAL DEFENSE
AND WEAPONS OF MASS DESTRUCTION

Historical Note: Effective November 1, 1987. Amended effective November 1, 2001 (see Appendix C, amendment 633).

1. TREASON

§2M1.1. Treason
@ Base Offense Level:
(1)  43,if the conduct istantamount to waging war against the United States;

(2) theoffenselevel applicable to the most analogous offense, otherwise.

Commentary

Satutory Provision: 18 U.S.C. § 2381.

Background: Treasonisararely prosecuted offensethat could encompassa relatively broad range
of conduct, including many of the more specific offensesin this Part. The guideline contemplates
imposition of the maximum penalty in the most serious cases, with reference made to the most
analogous offense guidelinein lesser cases.

Historical Note: Effective November 1, 1987.

2. SABOTAGE

82M2.1. Destruction of, or Production of Defective, War Material, Premises, or Utilities

@ Base Offense Level: 32

Commentary

Satutory Provisions: 18 U.SC. § 2153, 2154; 42 U.S.C. § 2284; 49 U.SC. § 60123(b).
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Application Note:

1. Violationsof 42 U.S.C. § 2284 areincluded in this section where the defendant was
convicted of acting with intent to injure the United States or aid a foreign nation.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 481); November 1,
2002 (see Appendix C, amendment 637).

§2M 2.2, [Deleted]

Historical Note: Section 2M 2.2 (Production of Defective War Material, Premises, or Utilities), effective November 1, 1987, was deleted
by consolidation with §2M 2.1 effective November 1, 1993 (see Appendix C, amendment 481).

82M2.3. Destruction of, or Production of Defective, National Defense M aterial, Premises,
or Utilities

@ Base Offense Level: 26

Commentary

Satutory Provisions: 18 U.SC. 8§88 2155, 2156; 42 U.SC. § 2284; 49 U.SC. § 60123(b).

Application Note:

1. Violations of 42 U.S.C. § 2284 not included in §2M2.1 are included in this section.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 481); November 1,
2002 (see Appendix C, amendment 637).

§2M 2.4. [Deleted]

Historical Note: Section 2M2.4 (Production of Defective National Defense Material, Premises, or Utilities), effective November 1, 1987,
was deleted by consolidation with 82M 2.3 effective November 1, 1993 (see Appendix C, amendment 481).

3. ESPIONAGE AND RELATED OFFENSES

82M3.1. Gathering or Transmitting National Defense Information to Aid a Foreign
Government

@ Base Offense Level:
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(1) 42, if top secret information was gathered or transmitted; or

2 37, otherwise.

Commentary

Satutory Provisions: 18 U.SC. § 794; 42 U.S.C. 88 2274(a), (b), 2275.

Application Notes:

1. "Top secret information” isinformation that, if disclosed, "reasonably could be expected to
cause exceptionally grave damage to the national security." Executive Order 12356.

2. The Commission has set the base offense level in this subpart on the assumption that the
information at i ssue bearsa significant relation tothenation’ ssecurity, and that therevelation
will significantly and adversely affect security interests. When revelation is likely to cause
little or no harm, a downward departure may be warranted. See Chapter Five, Part K
(Departures).

3.  The court may depart from the guidelines upon representation by the President or his duly
authorized designee that the imposition of a sanction other than authorized by the guideline
isnecessaryto protect national security or further the objectivesof the nation’ sforeign policy.

Background: Offense level distinctionsin this subpart are generally based on the classification of

the information gathered or transmitted. This classification, in turn, reflects the importance of the
information to the national security.

Historical Note: Effective November 1, 1987.

82M3.2. Gathering National Defense | nfor mation

@ Base Offense Level:
D 35, if top secret information was gathered; or

2 30, otherwise.

Commentary

Satutory Provisions: 18 U.S.C. 88 793(a), (b), (c), (d), (), (9), 1030(a)(1). For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1. SeeCommentary to §2M3.1.
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2. If the defendant is convicted under 18 U.SC. 8§ 793(d) or (e), 82M3.3 may apply. See
Commentary to §2M3.3.

Background: The statutes covered in this section proscribe diverse forms of obtaining and
transmitting national defense information with intent or reason to believe the information would
injure the United States or be used to the advantage of a foreign gover nment.

Historical Note: Effective November 1, 1987. Amended effective November 1, 2003 (see Appendix C, amendment 654).

82M3.3. Transmitting National Defense Information; Disclosure of Classified
Cryptogr aphic | nformation; Unauthorized Disclosur etoaFor eign Gover nment or
a Communist Organization of Classified | nformation by Gover nment Employee;
Unauthorized Receipt of Classified | nfor mation

@ Base Offense Level:
D 29, if top secret information; or

2 24, otherwise.

Commentary

Satutory Provisions: 18 U.S.C. 88 793(d), (e), (9), 798; 50 U.S.C. § 783(b), ().

Application Notes:

1. SeeCommentary to §2M3.1.

2. If the defendant was convicted of 18 U.S.C. § 793(d) or (e) for the willful transmission or
communication of intangible information with reason to believe that it could be used to the
injury of the United States or the advantage of a foreign nation, apply 82M3.2.

Background: The statutescoveredin thissection proscribe willfully transmitting or communicating
toapersonnot entitledto receiveit adocument, writing, codebook, signal book, sketch, photograph,
photographic negative, blueprint, plan, map, model, instrument, appliance, or note relating to the
national defense. Proof that theitemwas communicated with reason to believethat it could be used
to the injury of the United Sates or the advantage of a foreign nation is required only where
intangible information is communicated under 18 U.S.C. § 793(d) or ().

This section also covers statutes that proscribe the disclosure of classified information
concerning cryptographic or communication intelligenceto the detriment of the United Satesor for
the benefit of a foreign government, the unauthorized disclosure to a foreign government or a
communist organization of classified infor mation by a government employee, and the unauthorized
receipt of classified information.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 481).
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82M3.4. Losing National Defense | nfor mation

@ Base Offense Level:
D 18, if top secret information was lost; or

2 13, otherwise.

Commentary

Satutory Provision: 18 U.S.C. § 793(f).

Application Note:

1. SeeCommentary to §2M3.1.
Background: Offenses prosecuted under thisstatute generally do not invol ve subver sive conduct on

behalf of aforeign power, but rather theloss of classified infor mation by the gross negligence of an
employee of the federal government or a federal contractor.

Historical Note: Effective November 1, 1987.

82M3.5. Tampering with Restricted Data Concer ning Atomic Enerqgy

@ Base Offense Level: 24

Commentary

Satutory Provision: 42 U.S.C. § 2276.

Application Note:

1. SeeCommentary to §2M3.1.

Historical Note: Effective November 1, 1987.

§2M 3.6. [Deleted]

Historical Note: Section 2M3.6 (Disclosure of Classified Cryptographic Information), effective November 1, 1987, was deleted by
consolidation with 82M 3.3 effective November 1, 1993 (see Appendix C, amendment 481).
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§2M3.7. [Deleted]

Historical Note: Section 2M 3.7 (Unauthorized Disclosureto Foreign Government or aCommunist Organization of Classified Information
by Government Employee), effective November 1, 1987, was deleted by consolidation with §2M 3.3 effective November 1, 1993 (see
Appendix C, amendment 481).

§2M 3.8. [Deleted]

Historical Note: Section 2M 3.8 (Receipt of Classified Information), effective November 1, 1987, was deleted by consolidation with
§2M 3.3 effective November 1, 1993 (see Appendix C, amendment 481).

82M3.9. Disclosureof Information | dentifying a Covert Agent

@ Base Offense Level:

D 30, if the information was disclosed by a person with, or who had
authorized accessto classified information identifying a covert agent; or

2 25, if the information was disclosed by a person with authorized access
only to other classified information.

Commentary

Satutory Provision: 50 U.S.C. § 421.

Application Notes:

1. SeeCommentary to §2M3.1.

2. Thisguidelineappliesonlytoviolationsof 50 U.S.C. § 421 by personswho have or previously
had authorized access to classified information. This guideline does not apply to violations
of 50 U.SC. § 421 by defendants, including journalists, who disclosed such information
without having or having had authorized access to classified information. Violations of
50 U.S.C. § 421 not covered by this guideline may vary in the degree of harmthey inflict, and
the court should impose a sentence that reflects such harm. See §2X5.1 (Other Offenses).

3. Aterm of imprisonment imposed for a conviction under 50 U.S.C. § 421 shall be imposed
consecutively to any other term of imprisonment.

Background: Thealternativebaseoffenselevel sreflect a statutory distinction by providing agreater
base offenselevel for aviolation of 50 U.S.C. 8 421 by an official who hasor had authorized access
to classified information identifying a covert agent than for a violation by an official with authorized
access only to other classified information. Thisguideline does not apply to violations of 50 U.S.C.
§ 421 by defendants who disclosed such information without having, or having had, authorized
access to classified information.

Historical Note: Effective November 1, 1987. Amended effective November 1, 2001 (see Appendix C, amendment 636).
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4. EVASION OF MILITARY SERVICE

82M4.1. Failureto Register and Evasion of Military Service

@ Base Offense Level: 6
(b) Specific Offense Characteristic

D If the offense occurred at a time when persons were being inducted for
compulsory military service, increase by 6 levels.

Commentary

Satutory Provision: 50 U.S.C. App. § 462.

Application Note:

1. Subsection (b)(1) doesnot distinguish between whether the offensewas committedin peacetime
or during time of war or armed conflict. If the offense was committed when persons were
being inducted for compulsory military service during time of war or armed conflict, an
upward departure may be warranted.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 336).

5. PROHIBITED FINANCIAL TRANSACTIONS AND EXPORTS, AND PROVIDING
MATERIAL SUPPORT TO DESIGNATED FOREIGN TERRORIST
ORGANIZATIONS

Historical Note: Effective November 1, 1987. Amended effective November 1, 2002 (see Appendix C, amendment 637).

82M5.1. Evasion of Export Controls; Financial Transactions with Countries Supporting
International Terrorism

@ Base Offense Level (Apply the greater):

D 26, if (A) national security controls or controls relating to the
proliferation of nuclear, biological, or chemical weapons or materials
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were evaded; or (B) the offense involved afinancial transaction with a
country supporting international terrorism; or

2 14, otherwise.

Commentary

Satutory Provisions: 18 U.S.C. § 2332d; 50 U.S.C. App. 8§88 2401-2420.

Application Notes:

1.

In the case of a violation during time of war or armed conflict, an upward departure may be
warranted.

In deter mining the sentence within the applicabl e guideline range, the court may consider the
degreetowhich theviolation threatened a security interest of the United Sates, the volume of
commer ce involved, the extent of planning or sophistication, and whether therewere multiple
occurrences. Where such factors are present in an extreme form, a departure from the
guidelines may be warranted. See Chapter Five, Part K (Departures).

In addition to the provisions for imprisonment, 50 U.S.C. App. § 2410 contains provisions for
criminal fines and forfeiture as well as civil penalties. The maximum fine for individual
defendantsis $250,000. In the case of corporations, the maximum fineisfive times the value
of the exportsinvolved or $1 million, whichever isgreater. \When national security controls
are violated, in addition to any other sanction, the defendant is subject to forfeiture of any
interest in, security of, or claimagainst: any goods or tangible items that wer e the subject of
theviolation; property used to export or attempt to export that wasthe subject of theviolation;
and any proceeds obtained directly or indirectly as a result of the violation.

For purposes of subsection (a)(1)(B), "a country supporting international terrorism' means
a country designated under section 6(j) of the Export Administration Act (50 U.S.C. App.
2405).

Historical Note: Effective November 1, 1987. Amended effective November 1, 2001 (see Appendix C, amendment 633); November 1,
2002 (see Appendix C, amendment 637).

82M5.2. Exportation of Arms, Munitions, or Military Equipment or Services Without

Required Validated Export License

@ Base Offense Level:
D 26, except as provided in subdivision (2) below;

2 14, if the offense involved only non-fully automatic small arms (rifles,
handguns, or shotguns), and the number of weapons did not exceed ten.
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Commentary

Satutory Provisions. 18 U.S.C. § 554; 22 U.S.C. §§ 2778, 2780.

Application Notes:

1

Under 22 U.S.C. 8 2778, the President is authorized, through a licensing system administered
by the Department of Sate, to control exports of defense articles and defense servicesthat he
deems critical to a security or foreign policy interest of the United States. The items subject
to control constitute the United States MunitionsList, whichisset outin 22 C.F.R. Part 121.1.
Included inthislist are such thingsas military aircraft, helicopters, artillery, shells, missiles,
rockets, bombs, vessel sof war, expl osives, military and spaceel ectronics, and certainfirearms.

The base offense level assumes that the offense conduct was harmful or had the potential to be
harmful to a security or foreign policy interest of the United States. Intheunusual casewhere
the offense conduct posed no such risk, a downward departure may be warranted. Inthe case
of a violation during time of war or armed conflict, an upward departure may be warranted.
See Chapter Five, Part K (Departures).

I n deter mining the sentence within the applicabl e guideline range, the court may consider the
degree to which the violation threatened a security or foreign policy interest of the United
Sates, the volume of commer ceinvolved, the extent of planning or sophistication, and whether
there were multiple occurrences. Where such factors are present in an extreme form, a
departure from the guidelines may be warranted.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 337); November 1,
2001 (see Appendix C, amendment 633); November 1, 2007 (see Appendix C, amendment 700).

82M5.3. Providing Material Support or Resources to Designated Foreign Terrorist

Organizations or Specially Designated Global Terrorists, or For a Terrorist
Pur pose

@ Base Offense Level: 26
(b) Specific Offense Characteristic

D If the offense involved the provision of (A) dangerous weapons; (B)
firearms; (C) explosives; (D) fundswiththeintent, knowledge, or reason
to believe such funds would be used to purchase any of the items
described in subdivisions (A) through (C); or (E) funds or other material
support or resourceswith theintent, knowledge, or reason to believe they
are to be used to commit or assist in the commission of a violent act,
increase by 2 levels.

(© Cross References

D If the offense resulted in death, apply §2A1.1 (First Degree Murder) if
the death was caused intentionally or knowingly, or 82A1.2 (Second
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Degree Murder) otherwise, if the resulting offense level is greater than
that determined above.

2 If the offense was tantamount to attempted murder, apply §82A2.1
(Assault with Intent to Commit Murder; Attempted Murder), if the
resulting offense level is greater than that determined above.

3 If the offense involved the provision of (A) a nuclear weapon, nuclear
material, or nuclear byproduct material; (B) a chemical weapon; (C) a
biological agent, toxin, or delivery system; or (D) a weapon of mass
destruction, apply 82M 6.1 (Nuclear, Biological, and Chemical Weapons,
and Other Weapons of Mass Destruction), if the resulting offense level
is greater than that determined above.

Commentary

Satutory Provisions: 18 U.S.C. 88 2283, 2284, 2339B , 2339C(a)(1)(B), (c)(2)(B) (but only with

respect to funds known or intended to have been provided or collected in violation of 18 U.S.C.
§ 2339C(a)(1)(B)); 50 U.SC. 88 1701, 1705.

Application Notes:

1.

Definitions—For purposes of this guideline:

"Biological agent”, "chemical weapon", "nuclear byproduct material”, "nuclear material”,
"toxin", and "weapon of mass destruction" have the meaning given thosetermsin Application
Note 1 of the Commentary to 82M6.1 (Nuclear, Biological, and Chemical Weapons, and Other
Weapons of Mass Destruction).

"Dangerousweapon"”, "firearm", and " destructive device" havethe meaning given thoseterms
in Application Note 1 of the Commentary to 81B1.1 (Application Instructions).

"Explosives' has the meaning given that term in Application Note 1 of the Commentary to
§2K1.4 (Arson; Property Damage by Use of Explosives).

"Foreign terrorist organization” has the meaning given the term "terrorist organization” in
18 U.SC. § 2339B(9)(6).

"Material support or resources’ has the meaning given that termin 18 U.S.C. § 2339B(g)(4).
"Specially designated global terrorist” hasthemeaning giventhattermin31 C.F.R. §594.513.

Departure Provisions.—

(A) In General.—In determining the sentence within the applicable guideline range, the
court may consider the degreeto which theviolation threatened a security interest of the
United States, the volume of the funds or other material support or resources involved,
the extent of planning or sophistication, and whether there were multiple occurrences.
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In a case in which such factors are present in an extreme form, a departure from the
guidelines may be warranted. See Chapter Five, Part K (Departures).

(B) War or Armed Conflict.— nthe case of aviolation during time of war or armed conflict,
an upward departure may be warranted.

Historical Note: Effective November 1, 2002 (see Appendix C, amendment 637). Amended effective November 1, 2003 (see Appendix
C, amendment 655); November 1, 2007 (see Appendix C, amendment 700).

6. NUCLEAR, BIOLOGICAL,AND CHEMICAL WEAPONSAND MATERIALS, AND
OTHER WEAPONS OF MASSDESTRUCTION

Historical Note: Effective November 1, 1987. Amended effective November 1, 2001 (see Appendix C, amendment 633).

82M6.1.  Unlawful Activity Involving Nuclear Material, Weapons, or Facilities, Biological
Agents, Toxins, or Delivery Systems, Chemical Weapons, or Other Weapons of
M ass Destruction; Attempt or Conspiracy

@ Base Offense Level (Apply the Greatest):

(1) 42, if the offense was committed with intent (A) to injure the United
States; or (B) to aid aforeign nation or aforeign terrorist organization;

2 28, if subsections (a)(1), (a)(3), and (a)(4) do not apply;
(©)) 22, if the defendant is convicted under 18 U.S.C. § 175b; or

(@) 20, if (A) thedefendant isconvicted under 18 U.S.C. § 175(b); or (B) the
offense (i) involved athreat to use anuclear weapon, nuclear material, or
nuclear byproduct material, achemical weapon, abiological agent, toxin,
or delivery system, or a weapon of mass destruction; but (ii) did not
involveany conduct evidencing anintent or ability to carry out thethreat.

(b) Specific Offense Characteristics

D If (A) subsection (a)(2) or (a)(4)(A) applies; and (B) the offenseinvolved
athreat to use, or otherwise involved (i) a select biological agent; (ii) a
listed precursor or alisted toxic chemical; (iii) nuclear material or nuclear
byproduct material; or (iv) aweapon of mass destruction that contains
any agent, precursor, toxic chemical, or material referred to in
subdivision (i), (ii), or (iii), increase by 2 levels.

2 If (A) subsection (a)(2), (8)(3), or (a)(4)(A) applies; and (B)(i) any victim
died or sustained permanent or life-threatening bodily injury, increase by
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4 levels; (ii) any victim sustained serious bodily injury, increase by 2
levels; or (iii) the degree of injury is between that specified in
subdivisions (i) and (ii), increase by 3 levels.

3 If (A) subsection (a)(2), (8)(3), or (a)(4) applies; and (B) the offense
resultedin (i) substantial disruption of public, governmental, or business
functions or services; or (ii) a substantial expenditure of funds to clean
up, decontaminate, or otherwise respond to the offense, increase by 4
levels.

(© Cross References

D If the offense resulted in death, apply 82A1.1 (First Degree Murder) if
the death was caused intentionally or knowingly, or 82A1.2 (Second
Degree Murder) otherwise, if the resulting offense level is greater than
that determined above.

2 If the offense was tantamount to attempted murder, apply 82A2.1
(Assault with Intent to Commit Murder; Attempted Murder), if the
resulting offense level is greater than that determined above.

(d) Special Instruction

D If the defendant is convicted of asingle count involving (A) conduct that
resulted in the death or permanent, life-threatening, or serious bodily
injury of more than one victim, or (B) conduct tantamount to the
attempted murder of more than one victim, Chapter Three, Part D
(Multiple Counts) shall be applied asif such conduct in respect to each
victim had been contained in a separate count of conviction.

Commentary

Satutory Provisions: 18 U.S.C. 88 175, 175h, 175c, 229, 831, 832, 842(p)(2) (only with respect to
weapons of mass destruction as defined in 18 U.S.C. § 2332a(c)(2)(B), (C), and (D)), 1992(a)(2),
@(3), (@)(4), (b)(2), 2283, 2291, 2332h; 42U.S.C. 88§ 2077(b), 2122, 2131. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1.  Déefinitions—For purposes of this guideline:
"Biological agent" has the meaning given that termin 18 U.SC. 8§ 178(1).
"Chemical weapon” has the meaning given that termin 18 U.S.C. § 229F(1).
"Foreign terrorist organization” (A) means an organization that engagesin terrorist activity

that threatens the security of a national of the United States or the national security of the
United Sates; and (B) includes an organization designated by the Secretary of State as a
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foreign terrorist organization pursuant to section 219 of the Immigration and Nationality Act
(8U.SC. §1219). "National of the United States" has the meaning given that termin section
101(a)(22) of the Immigration and Nationality Act (8 U.SC. § 1101(a)(22)).

"Listed precursor or a listed toxic chemical" means a precursor or a toxic chemical,
respectively, listed in Schedule | of the Annex on Chemicals to the Chemical Weapons
Convention. See18U.S.C. §229F(6)(B), (8)(B). "Precursor" hasthe meaning given that term
in 18 U.SC. 8 229F(6)(A). "Toxic chemical" has the meaning given that termin 18 U.S.C.
§ 229F(8)(A).

"Nuclear byproduct material" has the meaning given that termin 18 U.S.C. § 831(f)(2).
"Nuclear material" has the meaning given that termin 18 U.S.C. § 831(f)(2).
"Restricted person" has the meaning given that termin 18 U.S.C. § 175b(b)(2).

"Select biological agent" means a biological agent or toxin identified (A) by the Secretary of
Health and Human Services on the select agent list established and maintained pursuant to
section 351A of the Public Health Service Act (42 U.S.C. § 262a); or (B) by the Secretary of
Agriculture on thelist established and maintained pursuant to section 212 of the Agricultural
Bioterrorism Protection Act of 2002 (7 U.S.C. § 8401).

"Toxin" has the meaning given that termin 18 U.SC. § 178(2).
"Vector" has the meaning given that termin 18 U.S.C. § 178(4).

"Weapon of mass destruction” hasthe meaning given that termin 18 U.S.C. § 2332a(c)(2)(B),
(C), and (D).

2. Threat Cases—Subsection (a)(4)(B) appliesin cases that involved a threat to use a weapon,
agent, or material covered by this guideline but that did not involve any conduct evidencing
anintent or ability to carry out the threat. For example, subsection (a)(4)(B) would apply in
a case in which the defendant threatened to contaminate an area with anthrax and also
dispersed into the area a substance that appeared to be anthrax but that the defendant knew
to be harmless talcum powder. In such a case, the dispersal of talcum powder does not
evidence an intent on the defendant’s part to carry out the threat. In contrast, subsection
(a)(4)(B) would not apply in a case in which the defendant threatened to contaminate an area
with anthrax and also dispersed into the area a substance that the defendant believed to be
anthrax but that in fact was harmless talcum powder. In such a case, the dispersal of talcum
powder was conduct evidencing an intent to carry out the threat because of the defendant’s
belief that the talcum powder was anthrax.

Subsection (a)(4)(B) shall not apply in any case involving both a threat to use any weapon,
agent, or material covered by this guideline and the possession of that weapon, agent, or
material. Insuch a case, possession of the weapon, agent, or material is conduct evidencing
an intent to use that weapon, agent, or material.
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3. Application of Special Instruction.—Subsection (d) appliesin any casein which the defendant
isconvicted of asingle count involving (A) the death or permanent, life-threatening, or serious
bodily injury of more than one victim, or (B) conduct tantamount to the attempted murder of
mor e than one victim, regardless of whether the offense level is determined under this
guideline or under another guideline in Chapter Two (Offense Conduct) by use of a cross
reference under subsection (c).

Historical Note: Effective November 1, 1987. Amended effective November 1, 2001 (see Appendix C, amendment 633); November 1,
2002 (see Appendix C, amendment 637); November 1, 2003 (see Appendix C, amendment 655); November 1, 2005 (see Appendix C,
amendment 679); November 1, 2006 (see Appendix C, amendment 686); November 1, 2007 (see Appendix C, amendments 699 and 700).

82M6.2. Violation of Other Feder al Atomic Ener gy Agency Statutes, Rules, and Regulations

@ Base Offense Level (Apply the greater):

D 30, if the offense was committed with intent to injure the United States
or to aid aforeign nation; or

2 6.

Commentary

Satutory Provision: 42 U.S.C. § 2273.

Background: This section applies to offenses related to nuclear energy not specifically addressed
elsewhere. This provision covers, for example, violations of statutes dealing with rules and
regulations, license conditions, and orders of the Nuclear Regulatory Commission and the
Department of Energy.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 359).
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PART N - OFFENSESINVOLVING FOOD, DRUGS,
AGRICULTURAL PRODUCTS, AND ODOMETER LAWS

1. TAMPERING WITH CONSUMER PRODUCTS

82N1.1. Tamperingor Attempting to Tamper |nvolving Risk of Death or Bodily Injury

(@
(b)

(©)

(d)

Base Offense Level: 25

Specific Offense Characteristic

(D

(A) If any victim sustained permanent or life-threatening bodily injury,
increase by 4 levels; (B) if any victim sustained serious bodily injury,
increase by 2 levels; or (C) if the degree of injury is between that
specified in subdivisions (A) and (B), increase by 3 levels.

Cross References

(1)

)

©)

If the offense resulted in death, apply §2A1.1 (First Degree Murder) if
the death was caused intentionally or knowingly, or §2A1.2 (Second
Degree Murder) in any other case.

If the offense was tantamount to attempted murder, apply 82A2.1
(Assault with Intent to Commit Murder; Attempted Murder) if the
resulting offense level is greater than that determined above.

If the offense involved extortion, apply 82B3.2 (Extortion by Force or
Threat of Injury or Serious Damage) if the resulting offense level is
greater than that determined above.

Specia Instruction

(1)

If the defendant is convicted of a single count involving (A) the death or
permanent, life-threatening, or serious bodily injury of more than one
victim, or (B) conduct tantamount to the attempted murder of more than
one victim, Chapter Three, Part D (Multiple Counts) shall be applied as
if the defendant had been convicted of a separate count for each such
victim.

Commentary

Satutory Provisions: 18 U.S.C. § 1365(a), (€).

Application Notes:

1. Thebaseoffenselevel reflectsthat this offense typically posesarisk of death or seriousbodily
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injury to one or more victims; or causes, or is intended to cause, bodily injury. Where the
offense posed a substantial risk of death or serious bodily injury to numerous victims, or
caused extreme psychological injury or substantial property damage or monetary loss, an
upward departure may be warranted. In the unusual case in which the offense did not cause
arisk of death or serious bodily injury, and neither caused nor was intended to cause bodily
injury, a downward departure may be warranted.

2. The special instruction in subsection (d)(1) applies whether the offense level is determined
under subsection (b)(1) or by use of a cross reference in subsection (c).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 338); November 1,
1991 (see Appendix C, amendment 376).

82N1.2. Providing Falselnformation or Threatening to Tamper with Consumer Products

@ Base Offense Level: 16
(b) Cross Reference

D If the offense involved extortion, apply §2B3.2 (Extortion by Force or
Threat of Injury or Serious Damage).

Commentary

Satutory Provisions: 18 U.S.C. § 1365(c), (d).

Application Note:

1. If death or bodily injury, extreme psychological injury, or substantial property damage or
monetary loss resulted, an upward departure may be warranted. See Chapter Five, Part K
(Departures).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 339).

82N1.3. Tampering With Intent to I njure Business

@ Base Offense Level: 12

Commentary

Satutory Provision: 18 U.S.C. § 1365(b).
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Application Note:

1. If death or bodily injury, extreme psychological injury, or substantial property damage or
monetary loss resulted, an upward departure may be warranted. See Chapter Five, Part K
(Departures).

Historical Note: Effective November 1, 1987.

2.  FOOD, DRUGS, AND AGRICULTURAL PRODUCTS

82N2.1. Violations of Statutes and Regulations Dealing With Any Food, Drug, Biological
Product, Device, Cosmetic, or Agricultural Product

@ Base Offense Level: 6
(b Specific Offense Characteristic

(D] If the defendant was convicted under 21 U.S.C. § 331 after sustaining a
prior conviction under 21 U.S.C. § 331, increase by 4 levels.

(© Cross References

D If the offenseinvolved fraud, apply §2B1.1 (Theft, Property Destruction,
and Fraud).

2 If the offense was committed in furtherance of, or to conceal, an offense
covered by another offense guideline, apply that other offense guideline
if the resulting offense level is greater than that determined above.

Commentary

Satutory Provisions: 7 U.SC. 8§88 150bb, 150gg, 6810, 7734, 8313; 21 U.SC. 8§ 115, 117, 122,
134-134e, 151-158, 331, 333(a)(1), (a)(2), (b), 458-461, 463, 466, 610, 611, 614, 617, 619, 620, 642-
644, 676; 42 U.S.C. § 262. For additional statutory provision(s), see Appendix A (Statutory I ndex).

Application Notes:

1. Thisguidelineassumesaregulatory offensethat involved knowing or recklessconduct. Where
only negligence was involved, a downward departure may be warranted. See Chapter Five,
Part K (Departures).
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The crossreference at subsection (c)(1) addresses cases in which the offense involved fraud.
The cross reference at subsection (c)(2) addresses cases in which the offense was committed
infurtherance of, or to conceal, an offense covered by another offenseguideline (e.g., bribery).

Upward Departure Provisions—The following are circumstances in which an upward
departure may be warranted:

(A)  Theoffensecreated a substantial risk of bodilyinjury or death; or bodily injury,
death, extreme psychol ogical injury, property damage, or monetarylossresulted
fromthe offense. See Chapter Five, Part K (Departures).

(B)  Thedefendant was convicted under 7 U.S.C. § 7734.

The Commission hasnot promulgated a guidelinefor violationsof 21 U.S.C. § 333(e) (offenses
involving human growth hormones). Offenses involving anabolic steroids are covered by
Chapter Two, Part D (Offenses Involving Drugs and Narco-Terrorism). In the case of an
offense involving a substance purported to be an anabolic steroid, but not containing any
activeingredient, apply 82B1.1 (Theft, Property Destruction, and Fraud) with "loss" measured
by the amount paid, or to be paid, by the victim for such substance.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 340); November 1,
1991 (see Appendix C, amendment 432); November 1, 1992 (see Appendix C, amendment 451); November 1, 2001 (see Appendix C,
amendment 617); November 1, 2002 (see Appendix C, amendment 646); November 1, 2003 (see Appendix C, amendment 661);
November 1, 2006 (see Appendix C, amendment 685); November 1, 2007 (see Appendix C, amendment 711); November 1, 2008 (see
Appendix C, amendment 723).

3.

ODOMETER LAWSAND REGULATIONS

82N3.1. Odometer Laws and Regulations

@ Base Offense Level: 6
(b) Cross Reference
D If the offense involved more than one vehicle, apply §2B1.1 (Theft,

Property Destruction, and Fraud).

Commentary

Satutory Provisions: 49 U.SC. 88 32703-32705, 32709(b).
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Background: The base offenselevel takesinto account the deceptive aspect of the offense assuming
a single vehicle was involved. If more than one vehicle was involved, §2B1.1 (Theft, Property
Destruction, and Fraud) is to be applied because it is designed to deal with a pattern or scheme.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 199); November 1,
1997 (see Appendix C, amendment 553); November 1, 2001 (see Appendix C, amendment 617).
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PART P - OFFENSESINVOLVING PRISONSAND CORRECTIONAL FACILITIES

82P1.1. Escape, | nstigating or Assisting Escape

@ Base Offense Level:

(1)

(2)

13, if the custody or confinement is by virtue of an arrest on a charge of
felony, or conviction of any offense;

8, otherwise.

(b) Specific Offense Characteristics

(1)

(2)

(3)

(4)

If the use or thethreat of force against any person wasinvolved, increase
by 5 levels.

If the defendant escaped from non-secure custody and returned
voluntarily within ninety-six hours, decrease the offense level under
§2P1.1(a)(1) by 7 levels or the offense level under §2P1.1(a)(2) by
4 levels. Provided, however, that this reduction shall not apply if the
defendant, while away from the facility, committed any federal, state, or
local offense punishable by aterm of imprisonment of one year or more.

If the defendant escaped from the non-secure custody of a community
corrections center, community treatment center, "halfway house," or
similar facility, and subsection (b)(2) is not applicable, decrease the
offense level under subsection (a)(1) by 4 levels or the offense level
under subsection (a)(2) by 2 levels. Provided, however, that this
reduction shall not apply if the defendant, while away from the facility,
committed any federal, state, or local offense punishable by a term of
imprisonment of one year or more.

If the defendant was a law enforcement or correctional officer or

employee, or an employee of the Department of Justice, at thetime of the
offense, increase by 2 levels.

Commentary

Satutory Provisions: 18 U.SC. 88 751, 752, 755; 28 U.SC. § 1826. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1. "Non-secure custody" means custody with no significant physical restraint (e.g., where a
defendant walked away from a work detail outside the security perimeter of an institution;
where a defendant failed to return to any institution from a pass or unescorted furlough; or
wher e a defendant escaped from an institution with no physical perimeter barrier).
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2. "Returned voluntarily" includes voluntarily returning to the institution or turning one's self
in to a law enforcement authority as an escapee (not in connection with an arrest or other
charges).

3. Iftheadjustmentinsubsection (b)(4) applies, no adjustment isto be made under 83B1.3 (Abuse
of Position of Trust or Use of Special kill).

4. If death or bodily injury resulted, an upward departure may be warranted. See Chapter Five,
Part K (Departures).

5. Criminal history points under Chapter Four, Part A (Criminal History) areto be determined
independently of the application of this guideline. For example, in the case of a defendant
serving a one-year sentence of imprisonment at the time of the escape, criminal history points
from 84A1.1(b) (for the sentence being served at the time of the escape), 84A1.1(d) (custody
status), and 84A1.1(e) (recency) would be applicable.

6. If the adjustment in subsection (b)(1) applies as a result of conduct that involves an official
victim, do not apply 83A1.2 (Official Victim).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 200 and 201);
November 1, 1990 (see Appendix C, amendment 341); November 1, 1991 (see Appendix C, amendment 406).

82P1.2. Providing or Possessing Contraband in Prison

@ Base Offense Level:
(D) 23, if the object was afirearm or destructive device.

2 13, if the object was a weapon (other than a firearm or a destructive
device), any object that might be used as a weapon or as a means of
facilitating escape, ammunition, LSD, PCP, methamphetamine, or a
narcotic drug.

(©)) 6, if the object was an acoholic beverage, United States or foreign
currency, or a controlled substance (other than LSD, PCP,
methamphetamine, or a narcotic drug).

(4)  4,if theobject was any other object that threatened the order, discipline,
or security of theinstitution or thelife, health, or safety of anindividual.

(b) Specific Offense Characteristic
D If the defendant was a law enforcement or correctional officer or

employee, or an empl oyee of the Department of Justice, at thetime of the
offense, increase by 2 levels.
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(© Cross Reference

(D) If the object of the offense was the distribution of acontrolled substance,
apply the offense level from 8§2D1.1 (Unlawful Manufacturing,
Importing, Exporting, or Trafficking; Attempt or Conspiracy). Provided,
that if the defendant is convicted under 18 U.S.C. § 1791(a)(1) and is
punishable under 18 U.S.C. § 1791(b)(1), and theresulting offense level
islessthan level 26, increaseto level 26.

Commentary

Satutory Provision: 18 U.SC. § 1791.

Application Notes:

1.

If the adjustment in 82P1.2(b)(1) applies, no adjustment is to be made under §3B1.3 (Abuse
of Position of Trust or Use of Special Skill).

Inacaseinwhichthedefendant isconvicted of the under lying offenseand an offenseinvolving
providing or possessing a controlled substance in prison, group the offenses together under
83D1.2(c). (Note that 18 U.S.C. § 1791(b) does not require a sentence of imprisonment,
although if a sentence of imprisonment is imposed on a count involving providing or
possessing a controlled substance in prison, section 1791(c) requires that the sentence be
imposed to run consecutively to any other sentence of imprisonment for the controlled
substance. Therefore, unlike a count in which the statute mandates both a minimum and a
consecutive sentence of imprisonment, the grouping rules of 883D1.1-3D1.5 apply. See
§3D1.1(b)(1), comment. (n.1), and 83D1.2, comment. (n.1).) The combined sentencewill then
be constructed to provide a "total punishment” that satisfies the requirements both of 85G1.2
(Sentencing on Multiple Counts of Conviction) and 18 U.S.C. § 1791(c). For example, if the
combined applicableguidelinerangefor both countsis30-37 monthsand the court deter mines
a "total punishment” of 36 months is appropriate, a sentence of 30 monthsfor the underlying
offense plus a consecutive six months' sentence for the providing or possessing a controlled
substance in prison count would satisfy these requirements.

Pursuant to 18 U.S.C. § 1791(c), a sentence imposed upon an inmate for a violation of
18 U.S.C. § 1791 shall be consecutive to the sentence being served by the inmate at the time
of the violation.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 202 and 203);
November 1, 1995 (see Appendix C, amendment 525); November 1, 1998 (see Appendix C, amendment 579); November 1, 2005 (see
Appendix C, amendment 680).
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82P1.3. Engaging | n, I nciting or AttemptingtolnciteaRiot | nvolving Personsin aFacility
for Official Detention

@ Base Offense Level:

D 22, if the offense was committed under circumstances creating a
substantial risk of death or serious bodily injury to any person.

2 16, if the offense involved a major disruption to the operation of an
institution.

(©)) 10, otherwise.

Commentary

Satutory Provision: 18 U.SC. § 1792.

Application Note:

1. Ifdeathor bodily injury resulted, an upward departure may be warranted. See Chapter Five,
Part K (Departures).

Historical Note: Effective November 1, 1987.

§2P1.4. [Deleted]

Historical Note: Section 2P1.4 (Trespasson Bureau of Prisons Facilities), effective November 1, 1987, was del eted effective November 1,
1989 (see Appendix C, amendment 204).
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PART Q - OFFENSESINVOLVING THE ENVIRONMENT

1. ENVIRONMENT

82Q1.1. Knowing Endangerment Resulting From Mishandling Hazardous or Toxic
Substances, Pesticides or Other Pollutants

@ Base Offense Level: 24

Commentary

Statutory Provisions: 18 U.S.C. § 1992(b)(3); 33 U.SC. § 1319(c)(3); 42 U.SC. § 6928(e).

Application Note:

1. If death or serious bodily injury resulted, an upward departure may be warranted. See
Chapter Five, Part K (Departures).

Background: This section applies to offenses committed with knowledge that the violation placed
another person in imminent danger of death or serious bodily injury.

Historical Note: Effective November 1, 1987. Amended effective November 1, 2007 (see Appendix C, amendment 699).

82Q1.2. Mishandling of Hazardous or Toxic Substances or Pesticides; Recordkeeping,
Tampering, and Falsification; Unlawfully Transporting Hazardous Materialsin
Commerce

(@ Base Offense Level: 8
(b) Specific Offense Characteristics

(D] (A) If the offense resulted in an ongoing, continuous, or repetitive
discharge, release, or emission of ahazardous or toxic substance
or pesticide into the environment, increase by 6 levels; or

(B) if the offense otherwise involved a discharge, release, or
emission of ahazardous or toxic substance or pesticide, increase
by 4 levels.

2 If the offense resulted in a substantial likelihood of death or serious
bodily injury, increase by 9 levels.

(©)] If the offense resulted in disruption of public utilities or evacuation of a

community, or if cleanup required a substantial expenditure, increase by
4 levels.
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(@) If the offense involved transportation, treatment, storage, or disposal
without a permit or in violation of a permit, increase by 4 levels.

5) If a recordkeeping offense reflected an effort to conceal a substantive
environmental offense, use the offense level for the substantive offense.

(6) If the offense involved a simple recordkeeping or reporting violation
only, decrease by 2 levels.

@) If the defendant was convicted under 49 U.S.C. § 5124 or § 46312,
increase by 2 levels.

Commentary

Satutory Provisions: 7U.S.C. §8136j-136l; 15U.S.C. 8§ 2614 and 2615; 33 U.S.C. §8 1319(c)(1),

(2), 1321(b)(5), 1517(b); 42 U.S.C. 88 300h-2, 6928(d), 7413, 9603(b), (c), (d); 43 U.S.C. §8 1350,
1816(a), 1822(b); 49 U.S.C. 8§ 5124, 46312. For additional statutory provision(s), see Appendix
A (Statutory Index).

Application Notes:

1.

"Recordkeeping offense” includes both recor dkeeping and reporting offenses. Thetermisto
be broadly construed as including failure to report discharges, releases, or emissions where
required; the giving of false information; failure to file other required reports or provide
necessary information; and failure to prepare, maintain, or provide records as prescribed.

"Smplerecordkeeping or reporting violation" means a recordkeeping or reporting offensein
a situation wherethe defendant neither knew nor had reason to believe that the recor dkeeping
offense would significantly increase the likelihood of any substantive environmental harm.

This section applies to offenses involving pesticides or substances designated toxic or
hazardous at the time of the offense by statute or regulation. A listing of hazardous and toxic
substances in the guidelines would be impractical. Several federal statutes (or regulations
promulgated thereunder) list toxics, hazardous wastes and substances, and pesticides. These
lists, such as those of toxic pollutants for which effluent standards are published under the
Federal Water Pollution Control Act (e.g., 33 U.SC. § 1317) as well as the designation of
hazar dous substances under the Comprehensive Environmental Response, Compensation and
Liability Act (e.g., 42 U.SC. 8§ 9601(14)), are revised from time to time. "Toxic" and
"hazardous" are defined differently in various statutes, but the common dictionary meanings
of the words are not significantly different.

Except when theadjustment in subsection (b)(6) for simplerecor dkeeping offensesapplies, this
section assumes knowing conduct. In cases involving negligent conduct, a downward
departure may be warranted.

Subsection (b)(1) assumes a discharge or emission into the environment resulting in actual

environmental contamination. A wide range of conduct, involving the handling of different
guantities of materials with widely differing propensities, potentially is covered. Depending
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upon the harmresulting fromtheemission, release or discharge, the quantity and nature of the
substance or pollutant, the duration of the offense and the risk associated with the violation,
a departure of up to two levelsin either direction from the offense levels prescribed in these
specific offense characteristics may be appropriate.

6.  Subsection (b)(2) applies to offenses where the public health is seriously endangered.
Depending upon the nature of the risk created and the number of people placed at risk, a
departure of up to three levels upward or downward may be warranted. If death or serious
bodily injury results, a departurewould be called for. See Chapter Five, Part K (Departures).

7. Subsection (b)(3) provides an enhancement where a public disruption, evacuation or cleanup
at substantial expense has been required. Depending upon the nature of the contamination
involved, a departure of up to two levels either upward or downward could be warranted.

8.  Subsection (b)(4) applieswherethe offenseinvolved viol ation of a permit, or wheretherewas
afailureto obtain a permit when one wasrequired. Depending upon the nature and quantity
of the substance involved and the risk associated with the offense, a departure of up to two
levels either upward or downward may be warranted.

9.  Other Upward Departure Provisions.—

(A) Civil Adjudications and Failure to Comply with Administrative Order.—n a casein
whichthe defendant has previously engaged in similar misconduct established by a civil
adjudication or hasfailed to comply with an administrative order, an upward departure
may be warranted. See 84A1.3 (Departures Based on Inadequacy of Criminal History

Category).

(B) Extreme Psychological Injury.—f the offense caused extreme psychological injury, an
upward departure may be warranted. See §5K2.3 (Extreme Psychological Injury).

(C) Terrorism—If the offense was calculated to influence or affect the conduct of
government by intimidation or coercion, or to retaliate against government conduct, an
upward departure would be warranted. See Application Note 4 of the Commentary to
83A1.4 (Terrorism).

Background: This section applies both to substantive violations of the statute governing the
handling of pesticidesand toxic and hazar dous substances and to recor dkeeping offenses. Thefirst
four specific offense characteristics provide enhancements when the offense involved a substantive
violation. The last two specific offense characteristics apply to recordkeeping offenses. Although
other sections of the guidelines generally prescribe a base offense level of 6 for regulatory
violations, §2Q1.2 prescribes a base offense level of 8 because of the inherently dangerous nature
of hazardous and toxic substances and pesticides. A decrease of 2 levelsis provided, however, for
"simple recordkeeping or reporting violations' under 82Q1.2(b)(6).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 481); November 1,
1997 (see Appendix C, amendment 553); November 1, 2004 (see Appendix C, amendment 672).
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82Q1.3. Mishandlingof Other Environmental Pollutants; Recor dkeeping, Tampering, and

Falsification

@ Base Offense Level: 6

(b) Specific Offense Characteristics

(D

)

©)

(4)

(%)

(A) If the offense resulted in an ongoing, continuous, or repetitive
discharge, release, or emission of a pollutant into the
environment, increase by 6 levels; or

(B) if the offense otherwise involved a discharge, release, or
emission of a pollutant, increase by 4 levels.

If the offense resulted in a substantial likelihood of death or serious
bodily injury, increase by 11 levels.

If the offense resulted in disruption of public utilities or evacuation of a
community, or if cleanup required a substantial expenditure, increase by
4 levels.

If the offense involved a discharge without a permit or in violation of a
permit, increase by 4 levels.

If a recordkeeping offense reflected an effort to conceal a substantive
environmental offense, use the offense level for the substantive offense.

Commentary

Satutory Provisions: 33 U.SC. 88 403, 406, 407, 411, 1319(c)(1), (c)(2), 1415(b), 1907, 1908;
42 U.SC. 8§ 7413. For additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1. "Recordkeeping offense" includes both recordkeeping and reporting offenses. Thetermisto
be broadly construed asincluding failure to report discharges, releases, or emissions where
required; the giving of false information; failure to file other required reports or provide
necessary information; and failure to prepare, maintain, or provide records as prescribed.

2. If the offense involved mishandling of nuclear material, apply §2M6.2 (Violation of Other
Federal Atomic Energy Agency Statutes, Rules, and Regulations) rather than this guideline.

3.  Thespecific offensecharacteristicsinthissection assumeknowing conduct. Incasesinvolving
negligent conduct, a downward departure may be warranted.

4.  Subsection (b)(1) assumes a discharge or emission into the environment resulting in actual
environmental contamination. A wide range of conduct, involving the handling of different
guantities of materials with widely differing propensities, potentially is covered. Depending
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upon the harmresulting fromtheemission, release or discharge, the quantity and nature of the
substance or pollutant, the duration of the offense and the risk associated with the violation,
adeparture of up totwo levelsin either direction fromthat prescribed i n these specific offense
characteristics may be appropriate.

5. Subsection (b)(2) applies to offenses where the public health is seriously endangered.
Depending upon the nature of the risk created and the number of people placed at risk, a
departure of up to three levels upward or downward may be warranted. If death or serious
bodily injury results, a departurewould be called for. See Chapter Five, Part K (Departures).

6.  Subsection (b)(3) provides an enhancement where a public disruption, evacuation or cleanup
at substantial expense has been required. Depending upon the nature of the contamination
involved, a departure of up to two levelsin either direction could be warranted.

7. Subsection (b)(4) applieswherethe offenseinvolved viol ation of a permit, or wheretherewas
afailureto obtain a permit when one wasrequired. Depending upon the nature and quantity
of the substance involved and the risk associated with the offense, a departure of up to two
levelsin either direction may be warranted.

8. Where a defendant has previously engaged in similar misconduct established by a civil
adjudication or hasfailed to comply with an administrative order, an upward departure may
be warranted. See 84A1.3 (Adequacy of Criminal History Category).

Background: This section parallels §2Q1.2 but applies to offensesinvolving substanceswhich are
not pesticides and are not designated as hazardous or toxic.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 205).

82Q1.4. Tamperingor Attempted Tamperingwith a Public Water System; Threateningto
Tamper with a Public Water System

@ Base Offense Level (Apply the greatest):
(1) 26
2 22, if the offense involved (A) athreat to tamper with a public water
system; and (B) any conduct evidencing an intent to carry out the threat;
or
(©)) 16, if the offense involved athreat to tamper with apublic water system
but did not involve any conduct evidencing an intent to carry out the
threat.
(b) Specific Offense Characteristics

(D] If (A) any victim sustained permanent or life-threatening bodily injury,
increase by 4 levels; (B) any victim sustained serious bodily injury,
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increase by 2 levels; or (C) the degree of injury is between that specified
in subdivisions (A) and (B), increase by 3 levels.

2 If the offense resulted in (A) a substantial disruption of public,
governmental, or business functions or services; or (B) a substantial
expenditure of fundsto clean up, decontaminate, or otherwise respond to
the offense, increase by 4 levels.

(©)) If the offense resulted in an ongoing, continuous, or repetitive rel ease of
acontaminant into apublic water systemor lasted for asubstantial period
of time, increase by 2 levels.

(© Cross References

D If the offense resulted in death, apply 82A1.1 (First Degree Murder) if
the death was caused intentionally or knowingly, or §2A1.2 (Second
Degree Murder) in any other case, if theresulting offenselevel isgreater
than that determined above.

2 If the offense was tantamount to attempted murder, apply 82A2.1
(Assault with Intent to Commit Murder; Attempted Murder) if the
resulting offense level is greater than that determined above.

(©)) If the offense involved extortion, apply 82B3.2 (Extortion by Force or
Threat of Injury or Serious Damage) if the resulting offense level is
greater than that determined above.

(d) Specia Instruction

D If the defendant is convicted of asingle count involving (A) the death or
permanent, life-threatening, or serious bodily injury of more than one
victim; or (B) conduct tantamount to the attempted murder of more than
one victim, Chapter Three, Part D (Multiple Counts) shall be applied as
if the defendant had been convicted of a separate count for each such
victim.

Commentary

Satutory Provision: 42 U.S.C. § 300i-1.

Application Notes:

1.  Déefinitions—or purposesof thisguideline,” permanent or life-threatening bodilyinjury” and
"serious bodily injury" have the meaning given those terms in Note 1 of the Commentary to
§1B1.1 (Application Instructions).

2. Application of Special Instruction.—Subsection (d) appliesin any casein which the defendant
isconvicted of asingle count involving (A) the death or permanent, life-threatening, or serious
bodily injury of more than one victim; or (B) conduct tantamount to the attempted murder of
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more than one victim, regardless of whether the offense level is determined under this
guideline or under another guideline in Chapter Two (Offense Conduct) by use of a cross
reference under subsection (c).

3. Departure Provisions.—

(A)

(B)

Downward Departure Provision.—The base offense level in subsection (a)(1) reflects
that offenses covered by that subsection typically pose a risk of death or serious bodily
injury to one or more victims, or cause, or areintended to cause, bodily injury. Inthe
unusual case in which such an offense did not cause a risk of death or serious bodily
injury, and neither caused nor was intended to cause bodily injury, a downward
departure may be warranted.

Upward Departure Provisions—If the offense caused extreme psychological injury, or
caused substantial property damage or monetary loss, an upward departure may be
warranted.

If the offense was calculated to influence or affect the conduct of government by
intimidation or coercion, or to retaliate against government conduct, an upward
departure would be warranted. See Application Note 4 of 83A1.4 (Terrorism).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 206); November 1,
2003 (see Appendix C, amendment 655).

§2Q1.5. [Deleted]

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 207), was deleted
by consolidation with §2Q1.4 effective November 1, 2003 (see Appendix C, amendment 655).

§2Q1.6.

Hazardous or |njurious Devices on Federal Lands

@ Base Offense Level (Apply the greatest):

Q) If the intent was to violate the Controlled Substance Act, apply §2D1.9
(Placing or Maintaining Dangerous Devices on Federal Property to
Protect the Unlawful Production of Controlled Substances; Attempt or

Conspiracy);

2 If the intent was to obstruct the harvesting of timber, and property
destruction resulted, apply §2B1.1 (Theft, Property Destruction, and
Fraud);

(©)) If the offense involved reckless disregard to the risk that another person
would be placed in danger of death or serious bodily injury under
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circumstances manifesting extreme indifferenceto such risk, the offense
level from §2A2.2 (Aggravated Assault); or

(@) 6, otherwise.

Commentary

Satutory Provision: 18 U.S.C. § 1864.

Background: The statute covered by this guideline proscribes a wide variety of conduct, ranging
from placing nailsin treesto interfere with harvesting equipment to placing anti-personnel devices
capable of causing death or serious bodily injury to protect the unlawful production of a controlled
substance. Subsections (a)(1)-(a)(3) cover the more seriousformsof this offense. Subsection (a)(4)
provides a minimum offense level of 6 wherethe intent was to obstruct the harvesting of timber and
little or no property damage resulted.

Historical Note: Effective November 1, 1989 (see Appendix C, amendment 208). Amended effective November 1, 1990 (see Appendix
C, amendment 313); November 1, 2001 (see Appendix C, amendment 617); November 1, 2002 (see Appendix C, amendment 646).

2. CONSERVATION AND WILDLIFE

820Q2.1. OffensesInvolving Fish, Wildlife, and Plants

@ Base Offense Level: 6
(b) Specific Offense Characteristics

D If the offense (A) was committed for pecuniary gain or otherwise
involved a commercial purpose; or (B) involved a pattern of similar
violations, increase by 2 levels.

2 If the offense (A) involved fish, wildlife, or plants that were not
guarantined as required by law; or (B) otherwise created a significant
risk of infestation or diseasetransmission potentially harmful to humans,
fish, wildlife, or plants, increase by 2 levels.

(©)] (If more than one applies, use the greater):

(A) If the market value of the fish, wildlife, or plants (i) exceeded
$2,000 but did not exceed $5,000, increase by 1 level; or (ii)
exceeded $5,000, increase by the number of levels from the
table in §82B1.1 (Theft, Property Destruction, and Fraud)
corresponding to that amount; or
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(B) If the offense involved (i) marine mammals that are listed as
depleted under the Marine Mammal Protection Act (as set forth
in50 C.F.R. § 216.15); (ii) fish, wildlife, or plantsthat arelisted
as endangered or threatened by the Endangered Species Act (as
set forth in 50 C.F.R. Part 17); or (iii) fish, wildlife, or plants
that arelisted in Appendix | to the Convention on International
Trade in Endangered Species of Wild Fauna or Flora (as set
forth in 50 C.F.R. Part 23), increase by 4 levels.

(© Cross Reference

(D) If the offense involved a cultural heritage resource, apply 82B1.5 (Theft
of, Damageto, or Destruction of, Cultural Heritage Resources; Unlawful
Sale, Purchase, Exchange, Transportation, or Receipt of Cultural
Heritage Resources), if the resulting offense level is greater than that
determined above.

Commentary

Statutory Provisions: 16 U.SC. §8 668(a), 707(b), 1174(a), 1338(a), 1375(b), 1540(b), 3373(d);

18 U.SC. 88 545, 554. For additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1.

"For pecuniary gain" meansfor receipt of, or in anticipation of receipt of, anything of value,
whether monetary or in goods or services. Thus, offenses committed for pecuniary gain
include both monetary and barter transactions. Smilarly, activities designed to increase
gross revenue are considered to be committed for pecuniary gain.

The acquisition of fish, wildlife, or plants for display to the public, whether for a fee or
donation and whether by an individual or an organization, including a governmental entity,
a private non-profit organization, or a private for-profit organization, shall be considered to
involve a "commercial purpose.”

For purposes of subsection (b)(2), the quarantine requirements include those set forth in
9 C.F.R Part 92, and 7 C.F.R. Chapter 111. Sate quarantine laws are included as well.

When informationisreasonably available, "market value" under subsection (b)(3)(A) shall be
based on the fair-market retail price. Where the fair-market retail price is difficult to
ascertain, the court may make a reasonabl e estimate using any reliable information, such as
the reasonable replacement or restitution cost or the acquisition and preservation (e.g.,
taxidermy) cost. Market value, however, shall not be based on measurement of aesthetic loss
(so called "contingent valuation" methods).

If the offense involved the destruction of a substantial quantity of fish, wildlife, or plants, and

the seriousness of the offense is not adequately measured by the market value, an upward
departure may be warranted.
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6. For purposes of subsection (c)(1), "cultural heritage resource" has the meaning given that
termin Application Note 1 of the Commentary to §2B1.5 (Theft of, Damageto, or Destruction
of, Cultural Heritage Resources; Unlawful Sale, Purchase, Exchange, Transportation, or
Receipt of Cultural Heritage Resources).

Background: This section applies to violations of the Endangered Species Act, the Bald Eagle
Protection Act, the Migratory Bird Treaty, the Marine Mammal Protection Act, the Wild Free-
Roaming Horses and Burros Act, the Fur Seal Act, the Lacey Act, and to violations of 18 U.S.C.
88 545 and 554 if the smuggling activity involved fish, wildlife, or plants.

Historical Note: EffectiveNovember 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 41); November 1, 1989
(see Appendix C, amendments 209 and 210); November 1, 1991 (see Appendix C, amendment 407); November 1, 1992 (see Appendix
C, amendment 452); November 1, 1995 (see Appendix C, amendment 534); November 1, 2001 (see Appendix C, amendment 617);
November 1, 2002 (see Appendix C, amendment 638); November 1, 2007 (see Appendix C, amendment 700).

§2Q2.2. [Deleted]

Historical Note: Section 2Q2.2 (Lacey Act; Smuggling and Otherwise Unlawfully Dealing in Fish, Wildlife, and Plants), effective
November 1, 1987, was deleted by consolidation with §2Q2.1 effective November 1, 1989 (see Appendix C, amendment 209).
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PART R - ANTITRUST OFFENSES

82R1.1. Bid-Rigging, Price-Fixing or M arket-Allocation Agreements Among Competitors

(@

Base Offense Level: 12

(b) Specific Offense Characteristics
D If the conduct involved participation in an agreement to submit non-
competitive bids, increase by 1 level.
2 If the volume of commerce attributable to the defendant was more than
$1,000,000, adjust the offense level asfollows:
Volume of Adjustment to
Commerce (Apply the Greatest) Offense Level
(A) More than $1,000,000 add 2
(B) More than $10,000,000 add 4
© More than $40,000,000 add 6
(D) More than $100,000,000 add 8
(E) More than $250,000,000 add 10
(3] More than $500,000,000 add 12
(G) More than $1,000,000,000 add 14
(H) More than $1,500,000,000 add 16.
For purposesof thisguideline, thevolume of commerceattributableto an
individual participant in aconspiracy isthe volume of commerce doneby
him or his principal in goods or services that were affected by the
violation. Whenmultiplecountsor conspiraciesareinvolved, thevolume
of commerce should be treated cumulatively to determine a single,
combined offense level.
(© Specia Instruction for Fines
(D] For an individual, the guideline fine range shall be from one to five
percent of the volume of commerce, but not less than $20,000.
(d) Specia Instructions for Fines - Organizations

(1)

(2)

3)

In lieu of the pecuniary loss under subsection (a)(3) of 88C2.4 (Base
Fine), use 20 percent of the volume of affected commerce.

When applying 88C2.6 (Minimum and Maximum Multipliers), neither
the minimum nor maximum multiplier shall be less than 0.75.

In abid-rigging case in which the organization submitted one or more
complementary bids, use as the organization’ s volume of commerce the
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greater of (A) the volume of commerce done by the organization in the
goods or services that were affected by the violation, or (B) the largest
contract on which the organization submitted a complementary bid in
connection with the bid-rigging conspiracy.

Commentary

Satutory Provisions: 15 U.SC. 88 1, 3(b). For additional statutory provision(s), see Appendix A

(Statutory Index).

Application Notes:

1

Application of Chapter Three (Adjustments).—Sections 3B1.1 (Aggravating Role), 3B1.2
(Mitigating Role), 3B1.3 (Abuse of Position of Trust or Use of Special Skill), and 3C1.1
(Obstructing or Impeding the Administration of Justice) may be relevant in determining the
seriousness of the defendant’ soffense. For example, if a salesmanager organizesor leadsthe
price-fixing activity of five or more participants, the 4-level increase at §3B1.1(a) should be
applied to reflect the defendant’s aggravated role in the offense. For purposes of applying
83B1.2, anindividual defendant should be considered for a mitigating role adjustment only if
he were responsible in some minor way for his firm's participation in the conspiracy.

Considerations in Setting Fine for Individuals.— n setting the fine for individuals, the court
should consider the extent of the defendant’ s participation in the offense, the defendant’ srole,
and the degree to which the defendant personally profited from the offense (including salary,
bonuses, and career enhancement). |f the court concludesthat the defendant lacks the ability
to pay the guideline fine, it should impose community service in lieu of a portion of the fine.
The community service should be equally as burdensome as a fine.

The fine for an organization is determined by applying Chapter Eight (Sentencing of
Organizations). In selecting a fine for an organization within the guideline fine range, the
court should consider both the gain to the organization from the offense and the | oss caused
by the organization. Itisestimated that the average gain fromprice-fixingis 10 percent of the
selling price. Thelossfrom price-fixing exceeds the gain because, among other things, injury
isinflicted upon consumerswho are unable or for other reasons do not buy the product at the
higher prices. Becausethelossfrom price-fixing exceedsthe gain, subsection (d)(1) provides
that 20 percent of the volume of affected commerceisto be used in lieu of the pecuniary loss
under 88C2.4(a)(3). The purpose for specifying a percent of the volume of commerceisto
avoid the time and expense that would be required for the court to determine the actual gain
or loss. Incasesin which the actual monopoly overcharge appears to be either substantially
more or substantially less than 10 percent, this factor should be considered in setting the fine
within the guideline fine range.

Another considerationin setting thefineisthat theaveragelevel of mark-up dueto price-fixing
may tend to decline with the volume of commerce involved.

Itistheintent of the Commission that alter natives such as community confinement not be used
to avoid imprisonment of antitrust offenders.
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6.  Understatement of seriousnessis especially likely in casesinvolving complementary bids. If,
for example, the defendant participated in an agreement not to submit a bid, or to submit an
unreasonably high bid, on oneoccasion, in exchangefor hisbeing allowed to win a subsequent
bid that hedid not in fact win, his volume of commer ce would be zero, although he would have
contributed to harmthat possibly was quite substantial. The court should consider sentences
near the top of the guideline range in such cases.

7. Inthe case of a defendant with previous antitrust convictions, a sentence at the maximum of
the applicable guideline range, or an upward departure, may be warranted. See 84A1.3
(Adeguacy of Criminal History Category).

Background: These guidelines apply to violations of the antitrust laws. Although they are not
unlawful in all countries, there is near universal agreement that restrictive agreements among
competitors, such as horizontal price-fixing (including bid-rigging) and horizontal market-
allocation, can cause serious economic harm. Thereisno consensus, however, about the harmful -
ness of other types of antitrust offenses, which furthermore are rarely prosecuted and may involve
unsettled issues of law. Consequently, only one guideline, which deal swith horizontal agreements
in restraint of trade, has been promul gated.

The agreements among competitors covered by this section are almost invariably covert
conspiracies that are intended to, and serve no purpose other than to, restrict output and raise
prices, and that are so plainly anticompetitive that they have been recognized asillegal per se, i.e.,
without any inquiry inindividual cases asto their actual competitive effect.

Under the guidelines, prison terms for these offenders should be much more common, and
usually somewhat longer, than typical under pre-guidelines practice. Absent adjustments, the
guidelines require some period of confinement in the great majority of cases that are prosecuted,
including all bid-rigging cases. The court will have the discretion to impose considerably longer
sentences within the guideline ranges. Adjustments from Chapter Three, Part E (Acceptance of
Responsibility) and, in rare instances, Chapter Three, Part B (Role in the Offense), may decrease
these minimum sentences; nonetheless, in very few cases will the guidelines not require that some
confinement be imposed. Adjustments will not affect the level of fines.

Tying the offense level to the scale or scope of the offenseisimportant in order to ensure that
the sanction isin fact punitive and that there is an incentive to desist from a violation once it has
begun. The offense levels are not based directly on the damage caused or profit made by the
defendant because damages ar e difficult and time consuming to establish. The volume of commerce
is an acceptable and more readily measurable substitute. The limited empirical data available as
to pre-guidelines practice showed that fines increased with the volume of commerce and the term
of imprisonment probably did aswell.

The Commission believesthat the volume of commerceisliable to be an under stated measure
of seriousness in some bid-rigging cases. For this reason, and consistent with pre-guidelines
practice, the Commission has specified a 1-level increase for bid-rigging.

Substantial fines are an essential part of the sentence. For an individual, the guideline fine
range is from one to five percent of the volume of commerce, but not less than $20,000. For an
organization, the guideline fine range is determined under Chapter Eight (Sentencing of
Organizations), but pursuant to subsection (d)(2), the minimum multiplier is at least 0.75. This
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multiplier, which requires a minimum fine of 15 percent of the volume of commerce for the least
serious case, was sel ected to provide an effective deterrent to antitrust offenses. At the sametime,
this minimum multiplier maintains incentives for desired organizational behavior. Because the
Department of Justice has a well-established amnesty program for organizations that self-report
antitrust offenses, no lower minimum multiplier is needed as an incentive for self-reporting. A
minimum multiplier of at least 0.75 ensures that fines imposed in antitrust cases will exceed the
average monopoly overcharge.

The Commission believes that most antitrust defendants have the resources and earning
capacity to pay the fines called for by this guideline, at least over time on an installment basis.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 211 and 303);
November 1, 1991 (see Appendix C, amendments377 and 422); November 1, 2003 (see Appendix C, amendment 661); November 1, 2004
(see Appendix C, amendment 674); November 1, 2005 (see Appendix C, amendment 678).

—-305-



§251.1

GUIDELINES MANUAL November 1, 2008

PART S- MONEY LAUNDERING AND MONETARY TRANSACTION REPORTING

Historical Note: Introductory Commentary to this Part, effective November 1, 1987, was deleted effective November 1, 1990 (see

Appendix C, amendment 342).

82S1.1. Laundering of Monetary |nstruments; Engaging in Monetary Transactions in

Property Derived from Unlawful Activity

(@

(b)

Base Offense Level:

(1)

)

The offense level for the underlying offense from which the laundered
funds were derived, if (A) the defendant committed the underlying
offense (or would be accountable for the underlying offense under
subsection (a)(1)(A) of 81B1.3 (Relevant Conduct)); and (B) the offense
level for that offense can be determined; or

8 plus the number of offense levels from the table in §2B1.1 (Theft,
Property Destruction, and Fraud) corresponding to the value of the
laundered funds, otherwise.

Specific Offense Characteristics

(1)

)

©)

If (A) subsection (a)(2) applies; and (B) the defendant knew or believed
that any of thelaundered funds were the proceeds of, or wereintended to
promote (i) an offense involving the manufacture, importation, or
distribution of acontrolled substance or alisted chemical; (ii) acrime of
violence; or (iii) an offense involving firearms, explosives, nationa
security, or the sexual exploitation of aminor, increase by 6 levels.

(Apply the Greatest):

(A) If the defendant was convicted under 18 U.S.C. § 1957, increase
by 1 level.

(B) If the defendant was convicted under 18 U.S.C. § 1956, increase
by 2 levels.

© If (i) subsection (a)(2) applies; and (ii) the defendant wasin the
business of laundering funds, increase by 4 levels.

If (A) subsection (b)(2)(B) applies;, and (B) the offenseinvolved
sophisticated laundering, increase by 2 levels.
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Commentary

Satutory Provisions: 18 U.S.C. 88 1956, 1957, 1960 (but only with respect to unlicensed money

transmitting businesses as defined in 18 U.SC. 8§ 1960(b)(1)(C)). For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1

Definitions.—For purpaoses of this guideline:

"Crimeofviolence" hasthe meaning giventhat termin subsection (a)(1) of 84B1.2 (Definitions
of Terms Used in Section 4B1.1).

"Criminally derived funds" means any funds derived, or represented by a law enforcement
officer, or by another person at the direction or approval of an authorized Federal official, to
be derived from conduct constituting a criminal offense.

"Laundered funds' means the property, funds, or monetary instrument involved in the
transaction, financial transaction, monetary transaction, transportation, transfer, or
transmission in violation of 18 U.S.C. § 1956 or § 1957.

"Laundering funds" meansmaking atransaction, financial transaction, monetary transaction,
or transmission, or transporting or transferring property, funds, or a monetary instrument in
violation of 18 U.S.C. § 1956 or § 1957.

"Sexual exploitation of a minor" means an offense involving (A) promoting prostitution by a
minor; (B) sexually exploiting a minor by production of sexually explicit visual or printed
material; (C) distribution of material involving the sexual exploitation of a minor, or
possession of material involving the sexual exploitation of a minor with intent to distribute;
or (D) aggravated sexual abuse, sexual abuse, or abusive sexual contact involving a minor.
"Minor" means an individual under the age of 18 years.

Application of Subsection (a)(1).—

(A) Multiple Underlying Offenses.—In cases in which subsection (a)(1) applies and there
is morethan one underlying offense, the offense level for the underlying offenseisto be
determined under the procedures set forth in Application Note 3 of the Commentary to
81B1.5 (Interpretation of References to Other Offense Guidelines).

(B) Defendants Accountable for Underlying Offense.  In order for subsection (a)(1) to
apply, the defendant must have committed the underlying offense or be accountable for
the underlying offense under §1B1.3(a)(1)(A). Thefact that the defendant wasinvolved
in laundering criminally derived funds after the commission of the underlying offense,
without additional involvement in the underlying offense, does not establish that the
defendant committed, aided, abetted, counseled, commanded, induced, procured, or
willfully caused the underlying offense.

(C) Application of Chapter Three Adjustments.—Notwithstanding §1B1.5(c), in cases in
which subsection (a)(1) applies, application of any Chapter Three adjustment shall be
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determined based on the offense covered by this guideline (i.e., the laundering of
criminally derived funds) and not on the underlying offense from which the laundered
funds were derived.

3. Application of Subsection (a)(2).—

(A)

(B)

(®)

In General.—Subsection (a)(2) applies to any case in which (i) the defendant did not

commit the underlying offense; or (ii) the defendant committed the underlying offense
(or would be accountable for the underlying offense under 81B1.3(a)(1)(A)), but the
offense level for the underlying offenseisimpossible or impracticable to determine.

Commingled Funds.—In a caseinwhich atransaction, financial transaction, monetary
transaction, transportation, transfer, or transmission results in the commingling of
legitimately derived funds with criminally derived funds, the value of the laundered
funds, for purposes of subsection (a)(2), is the amount of the criminally derived funds,
not the total amount of the commingled funds, if the defendant provides sufficient
information to determine the amount of criminally derived funds without unduly
complicating or prolonging the sentencing process. If the amount of the criminally
derived fundsisdifficult or impracticableto determine, the val ue of thelaunder ed funds,
for purposes of subsection (a)(2), isthe total amount of the commingled funds.

Non-Applicability of Enhancement.—Subsection (b)(2)(B) shall not apply if the
defendant was convicted of a conspiracy under 18 U.S.C. § 1956(h) and the sole object
of that conspiracy was to commit an offense set forth in 18 U.S.C. § 1957.

Enhancement for Business of Laundering Funds.—

(A)

(B)

In General.—The court shall consider the totality of the circumstances to determine
whether a defendant who did not commit the underlying offense was in the business of
laundering funds, for purposes of subsection (b)(2)(C).

Factorsto Consider.—Thefollowing isanon-exhaustivelist of factor sthat mayindicate
the defendant was in the business of laundering funds for purposes of subsection

(b)(2)(C):

) The defendant regularly engaged in laundering funds.

(i)  Thedefendant engaged in laundering funds during an extended period of time.
(iii)  The defendant engaged in laundering funds from multiple sources.

(iv)  The defendant generated a substantial amount of revenue in return for
laundering funds.

(V) At the time the defendant committed the instant offense, the defendant had one
or more prior convictions for an offense under 18 U.S.C. § 1956 or § 1957, or
under 31 U.S.C. 85313, §5314, §5316, § 5324 or § 5326, or any similar offense
under statelaw, or an attempt or conspiracy to commit any such federal or state
offense. A conviction taken into account under subsection (b)(2)(C) is not
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excluded fromconsideration of whether that conviction receivescriminal history
points pursuant to Chapter Four, Part A (Criminal History).

(vi)  During the course of an undercover government investigation, the defendant
made statements that the defendant engaged in any of the conduct described in
subdivisions (i) through (iv).

5. (A) Sophisticated Laundering under Subsection (b)(3).—For purposes of subsection (b)(3),
"sophisticated laundering” meanscomplex or intricate offenseconduct pertainingtothe
execution or concealment of the 18 U.S.C. § 1956 offense.

Sophisticated laundering typically involves the use of—

() fictitious entities;

(i)  shell corporations;

(iii)  two or morelevels (i.e., layering) of transactions, transportation, transfers, or
transmissions, involving criminally derived funds that wer e intended to appear
legitimate; or

(iv)  offshore financial accounts.

(B) Non-Applicability of Enhancement.—f subsection (b)(3) applies, and the conduct that
forms the basis for an enhancement under the guideline applicable to the underlying

offense is the only conduct that forms the basis for application of subsection (b)(3) of
this guideline, do not apply subsection (b)(3) of this guideline.

6. Grouping of Multiple Counts—In a case in which the defendant is convicted of a count of
laundering funds and a count for the underlying offense fromwhich the laundered funds were
derived, the counts shall be grouped pursuant to subsection (c) of 83D 1.2 (Groups of Closely-
Related Counts).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 212-214);
November 1, 1991 (see Appendix C, amendments 378 and 422); November 1, 2001 (see Appendix C, amendment 634); November 1, 2003
(see Appendix C, amendment 655).

§2S1.2. [Deleted]

Historical Note: Section 2S1.2 (Engaging in Monetary Transactions in Property Derived from Specified Unlawful Activity), effective
November 1, 1987, amended effective November 1, 1989 (see Appendix C, amendment 215), and November 1, 1991 (see Appendix C,
amendment 422), was deleted by consolidation with §2S1.1 effective November 1, 2001 (see Appendix C, amendment 634).
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§2S1.3. Structuring Transactions to Evade Reporting Requirements; Failure to Report
Cash or Monetary Transactions, Failure to File Currency and Monetary
Instrument Report; Knowingly Filing False Reports;, Bulk Cash Smuggling;
Establishing or M aintaining Prohibited Accounts

€)] Base Offense Level:
(D) 8, if the defendant was convicted under 31 U.S.C. §5318 or 8 5318A; or

2 6 plus the number of offense levels from the table in §2B1.1 (Theft,
Property Destruction, and Fraud) correspondingto theval ue of thefunds,
if subsection (a)(1) does not apply.

(b) Specific Offense Characteristics

(D) If (A) the defendant knew or believed that the funds were proceeds of
unlawful activity, or were intended to promote unlawful activity; or (B)
the offense involved bulk cash smuggling, increase by 2 levels.

2 If the defendant (A) was convicted of an offense under subchapter 11 of
chapter 53 of title 31, United States Code; and (B) committed the offense
as part of apattern of unlawful activity involving more than $100,000in
a 12-month period, increase by 2 levels.

(©)) If (A) subsection (a)(2) applies and subsections (b)(1) and (b)(2) do not
apply; (B) the defendant did not act with reckless disregard of the source
of the funds; (C) the funds were the proceeds of lawful activity; and (D)
the fundswereto be used for alawful purpose, decreasethe offenselevel
to level 6.

(© Cross Reference

(D) If the offense was committed for the purposes of violating the Internal
Revenue laws, apply the most appropriate guideline from Chapter Two,
Part T (Offenses Involving Taxation) if the resulting offense level is
greater than that determined above.

Commentary

Satutory Provisions: 18 U.S.C. 8 1960 (but only with respect to unlicensed money transmitting
businesses asdefinedin 18 U.S.C. § 1960(b)(1)(A) and (B)); 26 U.S.C. 8§ 7203 (if a violation based
upon 26 U.S.C. § 6050I), 7206 (if a violation based upon 26 U.S.C. § 6050I); 31 U.S.C. 88 5313,
5314, 5316, 5318, 5318A(b), 5322, 5324, 5326, 5331, 5332. For additional statutory provision(s),
see Appendix A (Statutory Index).
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Application Notes:

1. Definition of "Value of the Funds'.—For purposesof thisguideline, "value of thefunds" means
the amount of the fundsinvolved in the structuring or reporting conduct. Therelevant statutes
require monetary reporting without regard to whether the funds were lawfully or unlawfully
obtained.

2. Bulk Cash Smuggling.—For purposes of subsection (b)(1)(B), "bulk cash smuggling" means
(A) knowingly concealing, with theintent to evade a currency reporting requirement under 31
U.SC. 8§ 5316, more than $10,000 in currency or other monetary instruments; and (B)
transportingor transferring (or attempting totransport or transfer) such currency or monetary
instruments into or outside of the United States. "United States" has the meaning given that
term in Application Note 1 of the Commentary to §2B5.1 (Offenses Involving Counterfeit
Bearer Obligations of the United States).

3. Enhancement for Pattern of Unlawful Activity.—For purposes of subsection (b)(2), "pattern
of unlawful activity" means at |least two separate occasions of unlawful activity involving a
total amount of more than $100,000 in a 12-month period, without regar d to whether any such
occasion occurred during the cour se of the offense or resulted in a conviction for the conduct
that occurred on that occasion.

Background: Some of the offenses covered by thisguidelinerelateto records and reports of certain
transactions involving currency and monetary instruments. These reports include Currency
Transaction Reports, Currency and Monetary Instrument Reports, Reports of Foreign Bank and
Financial Accounts, and Reports of Cash Payments Over $10,000 Received in a Trade or Business.

Thisguidelineal so coversoffensesunder 31 U.S.C. 88 5318 and 5318A, pertaining torecords,
reporting and identification requirements, prohibited accounts involving certain foreign
jurisdictions, foreign institutions, and foreign banks, and other types of transactions and types of
accounts.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 216-218);
November 1, 1991 (see Appendix C, amendments379 and 422); November 1, 1993 (see Appendix C, amendment 490); November 1, 2001
(see Appendix C, amendments 617 and 634); November 1, 2002 (see Appendix C, amendment 637); November 1, 2003 (see Appendix
C, amendment 655).

§2S1.4. [Deleted]

Historical Note: Section 2S1.4 (Failureto File Currency and Monetary Instrument Report), effective November 1, 1991 (see Appendix
C, amendments 379 and 422), was del eted by consolidation with §2S1.3 effective November 1, 1993 (see Appendix C, amendment 490).
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PART T - OFFENSES INVOLVING TAXATION

1. INCOME TAXES, EMPLOYMENT TAXES, ESTATE TAXES, GIFT TAXES, AND
EXCISE TAXES(OTHER THAN ALCOHOL, TOBACCO, AND CUSTOMSTAXEYS)

Historical Note: Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 491).

Introductory Commentary

The criminal tax laws are designed to protect the public interest in preserving the integrity of
the nation’ stax system. Criminal tax prosecutions serveto punish the violator and promote respect
for thetaxlaws. Because of thelimited number of criminal tax prosecutionsrelativeto the estimated
incidence of such violations, deterring othersfromviolating thetax lawsisa primary consideration
underlying these guidelines. Recognition that the sentence for a criminal tax case will be
commensur ate with the gravity of the offense should act as a deterrent to would-be violators.

Historical Note: Effective November 1, 1987.

82T1.1. Tax Evasion; Willful Failure to File Return, Supply Information, or Pay Tax;
Fraudulent or False Returns, Statements, or Other Documents

@ Base Offense Level:
D Level from 82T4.1 (Tax Table) corresponding to the tax loss; or
2 6, if thereisno tax loss.
(b) Specific Offense Characteristics
D If the defendant failed to report or to correctly identify the source of
income exceeding $10,000in any year from criminal activity, increase by
2 levels. If the resulting offense level is less than level 12, increase to

level 12.

2 If the offense involved sophisticated means, increase by 2 levels. If the
resulting offense level islessthan level 12, increaseto level 12.

(© Specia Instructions
For the purposes of this guideline --
D If the offense involved tax evasion or a fraudulent or false return,
statement, or other document, the tax lossisthe total amount of |oss that

was the abject of the offense (i.e., the loss that would have resulted had
the offense been successfully completed).
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)

©)

(4)

(5)

Notes:

(A) If the offense involved filing atax return in which grossincome was
underreported, the tax loss shall be treated as equal to 28% of the
unreported gross income (34% if the taxpayer is a corporation) plus
100% of any false credits claimed against tax, unless a more accurate
determination of the tax loss can be made.

(B) If the offense involved improperly claiming a deduction or an
exemption, the tax loss shall be treated as equal to 28% of the amount of
the improperly claimed deduction or exemption (34% if the taxpayer is
acorporation) plus 100% of any false credits claimed against tax, unless
amore accurate determination of the tax loss can be made.

(C) If the offense involved improperly claiming a deduction to provide
abasisfor tax evasionin the future, the tax loss shall be treated as equal
to 28% of the amount of the improperly claimed deduction (34% if the
taxpayer isacorporation) plus 100% of any fal se credits claimed against
tax, unless a more accurate determination of the tax loss can be made.

(D) If the offenseinvolved (i) conduct described in subdivision (A), (B),
or (C) of these Notes; and (ii) both individual and corporate tax returns,
the tax loss is the aggregate tax loss from the offenses added together.

If the offense involved failure to file a tax return, the tax loss is the
amount of tax that the taxpayer owed and did not pay.

Notes:

(A) If the offenseinvolved failureto file atax return, the tax loss shall be
treated as equal to 20% of the gross income (25% if the taxpayer is a
corporation) less any tax withheld or otherwise paid, unless a more
accurate determination of the tax loss can be made.

(B) If the offense involved (i) conduct described in subdivision (A) of
these Notes; and (ii) both individual and corporate tax returns, the tax
lossis the aggregate tax 1oss from the offenses added together.

If the offense involved willful failure to pay tax, the tax loss is the
amount of tax that the taxpayer owed and did not pay.

If the offense involved improperly claiming a refund to which the
claimant was not entitled, thetax |ossistheamount of the claimed refund
to which the claimant was not entitled.

Thetax lossis not reduced by any payment of the tax subsequent to the
commission of the offense.
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Commentary

Satutory Provisions: 26 U.SC. 88 7201, 7203 (other than a violation based upon 26 U.SC.

§ 60501), 7206 (other than a violation based upon 26 U.S.C. § 60501 or § 7206(2)), and 7207. For
additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1.

"Tax loss' is defined in subsection (c). The tax loss does not include interest or penalties,
except in willful evasion of payment cases under 26 U.S.C. § 7201 and willful failure to pay
cases under 26 U.S.C. § 7203. Although the definition of tax loss corresponds to what is
commonly called the "criminal figures," its amount is to be determined by the same rules
applicable in determining any other sentencing factor. In some instances, such as when
indirect methods of proof are used, the amount of the tax |oss may be uncertain; the guidelines
contemplatethat the court will simply makeareasonabl e estimate based on the availablefacts.

Notes under subsections (c)(1) and (c)(2) address certain situations in income tax casesin
which the tax loss may not be reasonably ascertainable. In these situations, the
"presumptions’ set forth are to be used unless the government or defense provides sufficient
information for a more accurate assessment of thetax loss. In casesinvolving other types of
taxes, the presumptions in the notes under subsections (c)(1) and (c)(2) do not apply.

Example 1: A defendant files a tax return reporting income of $40,000 when hisincome was
actually $90,000. Under Note (A) to subsection (c)(1), the tax loss is treated as $14,000
($90,000 of actual grossincome minus $40,000 of reported gross income = $50,000 x 28%)
unless sufficient information is available to make a more accurate assessment of the tax |0ss.

Example 2: A defendant files a tax return reporting income of $60,000 when his income was
actually $130,000. In addition, the defendant claims $10,000 in falsetax credits. Under Note
(A) to subsection (c)(1), the tax lossis treated as $29,600 ($130,000 of actual gross income
minus $60,000 of reported grossincome= $70,000 x 28% = $19,600, plus $10,000 of fal setax
credits) unless sufficient information is available to make a more accurate assessment of the
tax | oss.

Example 3: A defendant fails to file a tax return for a year in which his salary was $24,000,
and $2,600 in income tax was withheld by his employer. Under the note to subsection (c)(2),
thetax lossistreated as $2,200 ($24,000 of grossincome x 20% = $4,800, minus $2,600 of tax
withheld) unless sufficient information isavail able to make a more accur ate assessment of the
tax loss.

In determining the tax loss attributabl e to the offense, the court should use as many methods
set forthin subsection (c) and thiscommentary asar e necessary given the circumstances of the
particular case. If none of the methods of determining the tax loss set forth fit the
circumstances of the particular case, the court should use any method of determining the tax
loss that appears appropriate to reasonably cal culate the loss that would have resulted had
the offense been successfully completed.

In determining the total tax loss attributable to the offense (see §1B1.3(a)(2)), all conduct
violating the tax laws should be considered as part of the same course of conduct or common
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scheme or plan unless the evidence demonstrates that the conduct is clearly unrelated. The
following examples are illustrative of conduct that is part of the same course of conduct or
common scheme or plan: (@) thereisa continuing pattern of violations of the tax laws by the
defendant; (b) the defendant uses a consistent method to evade or camouflage income, e.g.,
backdating documents or using off-shore accounts; (c) the violations involve the same or a
related series of transactions; (d) the violation in each instance involves a false or inflated
claimof asimilar deduction or credit; and (e) theviolationin eachinstanceinvolvesafailure
to report or an understatement of a specific source of income, e.g., interest from savings
accounts or income from a particular business activity. These examples are not intended to
be exhaustive.

3. "Criminal activity" means any conduct constituting a criminal offense under federal, state,
local, or foreign law.

4.  Sophisticated Means Enhancement.—For pur posesof subsection (b)(2), " sophisticated means®
means especially complex or especially intricate offense conduct pertaining to the execution
or conceal ment of an offense. Conduct such ashiding assetsor transactions, or both, through
the use of fictitious entities, corporate shells, or offshore financial accounts ordinarily
indicates sophisticated means.

5. A"credit claimed against tax" isan itemthat reduces the amount of tax directly. In contrast,
a "deduction” is an item that reduces the amount of taxable income.

6. "Grossincome," for the purposes of this section, has the same meaning asit hasin 26 U.SC.
§6land 26 C.F.R. § 1.61.

7.  Ifthe offenseinvolved both individual and corporatetax returns, thetax lossisthe aggregate
tax loss from the individual tax offense and the corporate tax offense added together.
Accordingly, ina casein which a defendant failsto report income derived froma cor poration
on both the defendant’ sindividual tax return and the defendant’ s corporate tax return, the tax
lossisthe sum of (A) the unreported or diverted amount multiplied by (i) 28%; or (ii) the tax
rate for the individual tax offense, if sufficient information is available to make a more
accurate assessment of that tax rate; and (B) the unreported or diverted amount multiplied by
(i) 34%; or (ii) the tax rate for the corporate tax offense, if sufficient information is available
to make a more accurate assessment of that tax rate. For example, the defendant, the sole
owner of a Subchapter C corporation, fraudulently under states the corporation’sincome in
the amount of $100,000 on the corporation’ s tax return, diverts the funds to the defendant’s
own use, and does not report these funds on the defendant’s individual tax return. For
purposes of this example, assume the use of 34% with respect to the corporate tax loss and the
use of 28% with respect to theindividual taxloss. Thetax lossattributable to the defendant’s
corporate tax return is$34,000 ($100,000 multiplied by 34%). Thetaxlossattributableto the
defendant’sindividual tax return is $28,000 ($100,000 multiplied by 28%). The tax loss for
the offenses are added together to equal $62,000 ($34,000 + $28,000).

Background: This guideline relies most heavily on the amount of loss that was the object of the
offense. Tax offenses, in and of themselves, are serious offenses; however, a greater tax lossis
obviously more harmful to the treasury and more seriousthan a smaller one with otherwise similar
characteristics. Furthermore, as the potential benefit from the offense increases, the sanction
necessary to deter also increases.

-315-



82T1.1 GUIDELINES MANUAL November 1, 2008

Under pre-guidelines practice, roughly half of all tax evaders were sentenced to probation
without imprisonment, whilethe other half received sentencesthat required themto serve an average
prison term of twelve months. This guideline is intended to reduce disparity in sentencing for tax
offenses and to somewhat increase average sentence length. As a result, the number of purely
probationary sentences will be reduced. The Commission believes that any additional costs of
imprisonment that may be incurred as a result of the increase in the average term of imprisonment
for tax offenses are inconsequential in relation to the potential increase in revenue. According to
estimates current at the time this guideline was originally developed (1987), income taxes are
underpaid by approximately $90 billion annually. Guideline sentences should result in small
increasesin the average length of imprisonment for most tax cases that involve less than $100,000
intax loss. Theincreaseis expected to be somewhat larger for cases involving more taxes.

Failure to report criminally derived income isincluded as a factor for deterrence purposes.
Criminally derived income is generally difficult to establish, so that the tax loss in such cases will
tend to be substantially under stated. An enhancement for offender swho violate thetax laws as part
of a pattern of criminal activity from which they derive a substantial portion of their income also
serves to implement the mandate of 28 U.S.C. § 994(i)(2).

Although tax offensesalwaysinvol ve some planning, unusually sophi sticated effortsto conceal
the offense decrease the likelihood of detection and therefore warrant an additional sanction for
deterrence purposes.

The guideline does not make a distinction for an employee who prepares fraudulent returns
on behalf of hisemployer. The adjustmentsin Chapter Three, Part B (Role in the Offense) should
be used to make appropriate distinctions.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 219-223);
November 1, 1990 (see Appendix C, amendment 343); November 1, 1992 (see Appendix C, amendment 468); November 1, 1993 (see
Appendix C, amendment 491); November 1, 1998 (see Appendix C, amendment 577); November 1, 2001 (see Appendix C, amendment
617); November 1, 2002 (see Appendix C, amendment 646).

§2T1.2. [Deleted]

Historical Note: Section 2T1.2 (Willful Failure To File Return, Supply Information, or Pay Tax), effective November 1, 1987, amended
effective November 1, 1989 (see Appendix C, amendments 224-227), November 1, 1990 (see Appendix C, amendment 343), and
November 1, 1991 (see Appendix C, amendment 408), was deleted by consolidation with §2T1.1 effective November 1, 1993 (see
Appendix C, amendment 491).

§2T1.3. [Deleted]

Historical Note: Section 2T1.3 (Fraud and False Statements Under Penalty of Perjury), effective November 1, 1987, amended effective
November 1, 1989 (see Appendix C, amendments228-230), November 1, 1990 (see Appendix C, amendment 343), and November 1, 1991
(see Appendix C, amendment 426), was deleted by consolidation with 82T1.1 effective November 1, 1993 (see Appendix C, amendment
491).
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82T1.4. Aiding, Assisting, Procuring, Counseling, or Advising Tax Fraud

@ Base Offense Level:
D Level from 82T4.1 (Tax Table) corresponding to the tax loss; or
2 6, if thereisno tax loss.

For purposesof thisguideline, the"tax loss' isthetax loss, asdefinedin §2T1.1,
resulting from the defendant’ s aid, assistance, procurance or advice.

(b) Specific Offense Characteristics
D If (A) the defendant committed the of fense as part of apattern or scheme
from which he derived a substantial portion of his income; or (B) the
defendant wasin the business of preparing or assistingin the preparation
of tax returns, increase by 2 levels.

2 If the offense involved sophisticated means, increase by 2 levels. If the
resulting offense level islessthan level 12, increaseto level 12.

Commentary

Satutory Provision: 26 U.S.C. § 7206(2) (other than a violation based upon 26 U.S.C. § 60501).

Application Notes:

1

For the general principles underlying the determination of tax loss, see §2T1.1(c) and
Application Note 1 of the Commentary to §2T1.1 (Tax Evasion; Willful Failureto File Return,
Supply Information, or Pay Tax; Fraudulent or False Returns, Statements, or Other
Documents). In certain instances, such as promotion of a tax shelter scheme, the defendant
may advise other persons to violate their tax obligations through filing returns that find no
support in the tax laws. If this type of conduct can be shown to have resulted in the filing of
false returns (regardless of whether the principals were aware of their falsity), the
misstatementsin all such returnswill contribute to one aggregate "tax loss."

Subsection (b)(1) hastwo prongs. Thefirst prong appliesto personswho derive a substantial
portion of their income through the promotion of tax schemes, e.g., through promoting
fraudulent tax shelters. The second prong appliesto personswho regularly prepare or assist
in the preparation of tax returns for profit. If an enhancement from this subsection applies,
do not apply 83B1.3 (Abuse of Position of Trust or Use of Special Skill).

Sophisticated Means.—For purposes of subsection (b)(2), "sophisticated means' means
especially complex or especially intricate offense conduct pertaining to the execution or
concealment of an offense. Conduct such as hiding assets or transactions, or both, through
the use of fictitious entities, corporate shells, or offshore financial accounts ordinarily
indicates sophisticated means.
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Background: An increased offense level is specified for those in the business of preparing or
assisting in the preparation of tax returns and those who make a business of promoting tax fraud
because their misconduct poses a greater risk of revenue loss and is more clearly willful. Other
considerations are similar to thosein §2T1.1.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 231 and 303);
November 1, 1990 (see Appendix C, amendment 343); November 1, 1993 (see Appendix C, amendment 491); November 1, 1998 (see
Appendix C, amendment 577); November 1, 2001 (see Appendix C, amendment 617).

§2T1.5. [Deleted]

Historical Note: Section 2T1.5 (Fraudulent Returns, Statements, or Other Documents), effective November 1, 1987, was deleted by
consolidation with 82T1.1 effective November 1, 1993 (see Appendix C, amendment 491).

82T1.6. Failing to Collect or Truthfully Account for and Pay Over Tax

@ Base Offense Level: Level from 82T4.1 (Tax Table) corresponding to the tax
not collected or accounted for and paid over.

(b) Cross Reference
(1)  Where the offense involved embezzlement by withholding tax from an
employee’ s earnings and willfully failing to account to the employee for

it, apply 82B1.1 (Theft, Property Destruction, and Fraud) if theresulting
offense level is greater than that determined above.

Commentary

Satutory Provision: 26 U.S.C. § 7202.

Application Note:

1. Intheevent that the employer not only failed to account to the Internal Revenue Service and
pay over thetax, but also collected the tax from employees and did not account to themfor it,
it is both tax evasion and a form of embezzlement. Subsection (b)(1) addresses such cases.

Background: The offense is a felony that is infrequently prosecuted. The failure to collect or
truthfully account for the tax must be willful, as must the failure to pay. Where no effort is made to
defraud the employee, the offense is a form of tax evasion, and is treated as such in the guidelines.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 232); November 1,
1991 (see Appendix C, amendment 409); November 1, 2001 (see Appendix C, amendment 617).
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82T1.7. Failing to Deposit Collected Taxesin Trust Account as Required After Notice

@ Base Offense Level (Apply the greater):
QO 4or
2 5 less than the level from §2T4.1 (Tax Table) corresponding to the

amount not deposited.

Commentary

Satutory Provisions: 26 U.S.C. 88§ 7215, 7512(b).

Application Notes:

1.  Iffundsare deposited and withdrawn without being paid to the Internal Revenue Service, they
should be treated as never having been deposited.

2. Itisrecommended that the fine be based on the total amount of funds not deposited.

Background: Thisoffenseisamisdemeanor that doesnot requireany intent to evadetaxes, nor even
that taxes have not been paid. The more serious offenseis 26 U.S.C. § 7202 (see 82T1.6).

This offense should be relatively easy to detect and fines may be feasible. Accordingly, the

offense level has been set considerably lower than for tax evasion, although some effort has been
made to tie the offense level to the level of taxes that were not deposited.

Historical Note: Effective November 1, 1987.

82T71.8. Offenses Relating to Withholding Statements

@ Base Offense Level: 4

Commentary

Satutory Provisions; 26 U.S.C. §8 7204, 7205.

Application Note:

1. If the defendant was attempting to evade, rather than merely delay, payment of taxes, an
upward departure may be warranted.

Background: The offenses are misdemeanors. Under pre-guidelines practice, imprisonment was
unusual.

Historical Note: Effective November 1, 1987. Amended effective November 1, 2004 (see Appendix C, amendment 674).
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82T1.9. Conspiracy to Impede, Impair, Obstruct, or Defeat Tax

@ Base Offense Level (Apply the greater):
(D) Offense level determined from §2T1.1 or 82T1.4, as appropriate; or
(2 10

(b) Specific Offense Characteristics

If more than one applies, use the greater:

D If the offense involved the planned or threatened use of violence to
impede, impair, obstruct, or defeat the ascertainment, computation,
assessment, or collection of revenue, increase by 4 levels.

2 If the conduct was intended to encourage persons other than or in
additionto co-conspiratorsto viol atetheinternal revenuelawsor impede,
impair, obstruct, or defeat the ascertainment, computation, assessment,

or collection of revenue, increase by 2 levels. Do not, however, apply
this adjustment if an adjustment from 82T1.4(b)(1) is applied.

Commentary

Satutory Provision: 18 U.SC. § 371.

Application Notes:

1.

This section applies to conspiracies to "defraud the United States by impeding, impairing,
obstructing and defeating . . . the collection of revenue." United Satesv. Carruth, 699 F.2d
1017, 1021 (9th Cir. 1983), cert. denied, 464 U.S 1038 (1984). See also United States v.
Browning, 723 F.2d 1544 (11th Cir. 1984); United Satesv. Klein, 247 F.2d 908, 915 (2d Cir.
1957), cert. denied, 355 U.S. 924 (1958). It does not apply to taxpayers, such as a husband
and wife, who merely evade taxes jointly or file a fraudulent return.

The base offense level is the offense level (base offense level plus any applicable specific
offense characteristics) from 82T1.1 or §2T1.4 (whichever guideline most closely addresses
the harm that would have resulted had the conspirators succeeded in impeding, impairing,
obstructing, or defeating the Internal Revenue Service) if that offenselevel isgreater than 10.
Otherwise, the base offense level is 10.

Soecific offense characteristics from §2T1.9(b) are to be applied to the base offense level
determined under §2T1.9(a)(1) or (2).

Subsection (b)(2) provides an enhancement where the conduct was intended to encourage
persons, other than the participants directly involved in the offense, to violate the tax laws
(e.g., an offense involving a "tax protest" group that encourages persons to violate the tax
laws, or an offense involving the marketing of fraudulent tax shelters or schemes).
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Background: Thistype of conspiracy generally involvessubstantial sumsof money. It alsotypically
is complex and may be far-reaching, making it quite difficult to evaluate the extent of the revenue
loss caused. Additional specific offense characteristics are included because of the potential for
these tax conspiraciesto subvert the revenue system and the danger to law enforcement agents and
the public.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 233 and 234);
November 1, 1993 (see Appendix C, amendment 491).

2. ALCOHOL AND TOBACCO TAXES

Introductory Commentary

This section deals with offenses contained in Parts I-1V of Subchapter J of Title 26, chiefly
26 U.SC. 88 5601-5605, 5607, 5608, 5661, 5671, 5691, and 5762, wher e the essence of the conduct
istax evasion or aregulatory violation. Because these offenses are no longer a major enforcement
priority, no effort has been made to provide a section-by-section set of guidelines. Rather, the
conduct is dealt with by dividing offenses into two broad categories: tax evasion offenses and
regulatory offenses.

Historical Note: Effective November 1, 1987.

82T2.1. Non-Payment of Taxes

@ Base Offense Level: Level from §2T4.1 (Tax Table) corresponding to the tax
loss.

For purposes of this guideline, the "tax loss" is the amount of taxes that the
taxpayer failed to pay or attempted not to pay.

Commentary

Satutory Provisions: 26 U.S.C. 88 5601-5605, 5607, 5608, 5661, 5671, 5691, 5762, provided the
conduct constitutes non-payment, evasion or attempted evasion of taxes. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1. Thetaxlossisthetotal amount of unpaid taxes that were due on the alcohol and/or tobacco,
or that the defendant was attempting to evade.
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2. Offenseconduct directed at morethantax evasion (e.g., theft or fraud) may warrant an upward
departure.

Background: The most frequently prosecuted conduct violating this section is operating anillegal
still. 26 U.SC. § 5601(a)(1).

Historical Note: Effective November 1, 1987.

82T2.2. Regulatory Offenses

€)] Base Offense Level: 4

Commentary

Satutory Provisions: 26 U.S.C. 88 5601, 5603-5605, 5661, 5671, 5762, provided the conduct is
tantamount to a record-keeping violation rather than an effort to evade payment of taxes. For
additional statutory provision(s), see Appendix A (Statutory Index).

Background: Prosecutions of this type are infrequent.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 359).

3. CUSTOMSTAXES

Introductory Commentary

This Subpart dealswith violationsof 18 U.S.C. §8 496, 541-545, 547, 548, 550, 551, 1915 and
19 U.SC. 88 283, 1436, 1464, 1465, 1586(e), 1708(b), and 3907, and is designed to address
violations involving revenue collection or trade regulation. It isintended to deal with some types
of contraband, such as certain uncertified diamonds, but isnot intended to deal with theimportation
of other types of contraband, such as drugs, or other items such as obscene material, firearms or
pelts of endangered species, the importation of which is prohibited or restricted for non-economic
reasons. Other, more specific criminal statutes apply to most of these offenses. Importation of
contraband or stolen goods not specifically covered by this Subpart would be a reason for referring
to another, more specific guideline, if applicable, or for departing upward if there is not another
mor e specific applicable guideline.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1992 (see Appendix C, amendment 453); November 1,
2004 (see Appendix C, amendment 674); November 1, 2006 (see Appendix C, amendment 685).
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82T3.1. Evading Import Duties or Restrictions (Smuggling); Receiving or Traffickingin

Smuggled Property

@ Base Offense Level:

(1)  Thelevel from 82T4.1 (Tax Table) corresponding to the tax loss, if the
tax loss exceeded $1,000; or

(2) 5, if thetax loss exceeded $100 but did not exceed $1,000; or

(3) 4, if thetax lossdid not exceed $100.

For purposes of this guideline, the "tax loss" is the amount of the duty.
(b) Specific Offense Characteristic

(D] If the offense involved sophisticated means, increase by 2 levels. If the
resulting offense level islessthan level 12, increaseto level 12.

(© Cross Reference
D If the offense involves a contraband item covered by another offense

guideline, apply that offense guidedline if the resulting offense level is
greater than that determined above.

Commentary

Satutory Provisions: 18 U.S.C. §§496, 541-545, 547, 548, 550, 551, 1915; 19 U.S.C. 88 283, 1436,

1464, 1465, 1586(€e), 1708(b), 3907. For additional statutory provision(s), see Appendix A (Statutory
Index).

Application Notes:

1

A sentence at or near the minimum of the guideline range typically would be appropriate for
cases involving tourists who bring in items for their own use. Such conduct generally poses
a lesser threat to revenue collection.

Particular attention should be given to those items for which entry is prohibited, limited, or
restricted. Especiallywhen suchitemsareharmful or protective quotasarein effect, theduties
evaded on such items may not adequately reflect the harm to society or protected industries
resulting fromtheir importation. In such instances, an upward departure may be warranted.
A sentence based upon an alter native measure of the "duty" evaded, such astheincreasein
market value due to importation, or 25 percent of the items’ fair market value in the United
Satesif theincrease in market value due to importation isnot readily ascertainable, might be
considered.

Sophisticated Means.—For purposes of subsection (b)(1), "sophisticated means' means
especially complex or especially intricate offense conduct pertaining to the execution or
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concealment of an offense. Conduct such as hiding assets or transactions, or both, through
the use of fictitious entities, corporate shells, or offshore financial accounts ordinarily
indicates sophisticated means.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 235); November 1,
1991 (see Appendix C, amendment 410); November 1, 1992 (see Appendix C, amendment 453); November 1, 1998 (see Appendix C,
amendment 577); November 1, 2001 (see Appendix C, amendment 617); November 1, 2006 (see Appendix C, amendment 685).

§2T3.2. [Deleted]

Historical Note: Section 2T3.2 (Receiving or Trafficking in Smuggled Property), effective November 1, 1987, amended effective
November 1, 1989 (see Appendix C, amendment 236) and November 1, 1991 (see Appendix C, amendment 410), was deleted by
consolidation with §2T3.1 effective November 1, 1992 (see Appendix C, amendment 453).

4. TAXTABLE

8§82T4.1. TaxTable

Tax Loss (Apply the Greatest) Offense Level

(A)  $2,000o0r less 6

(B) Morethan $2,000 8

(C)  Morethan $5,000 10
(D)  Morethan $12,500 12
(E)  Morethan $30,000 14
(F)  Morethan $80,000 16
(G) Morethan $200,000 18
(H)  More than $400,000 20
() More than $1,000,000 22
@) More than $2,500,000 24
(K)  Morethan $7,000,000 26
(L)  Morethan $20,000,000 28
(M)  More than $50,000,000 30
(N)  Morethan $100,000,000 32
(O)  Morethan $200,000,000 34
(P  Morethan $400,000,000 36.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 237); November 1,
1993 (see Appendix C, amendment 491); November 1, 2001 (see Appendix C, amendment 617); January 25, 2003 (see Appendix C,
amendment 647); November 1, 2003 (see Appendix C, 653).
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PART X - OTHER OFFENSES

1. CONSPIRACIES ATTEMPTS, SOLICITATIONS

82X1.1. Attempt,Solicitation,or Conspiracy (Not Cover ed by a Specific Offense Guideling)

@ Base Offense Level: The base offense level from the guideline for the
substantive offense, plus any adjustments from such guideline for any intended
offense conduct that can be established with reasonabl e certainty.

(b) Specific Offense Characteristics

(D) If an attempt, decrease by 3levels, unlessthe defendant completed all the
acts the defendant believed necessary for successful completion of the
substantive offense or the circumstances demonstrate that the defendant
was about to complete all such acts but for apprehension or interruption
by some similar event beyond the defendant’ s control.

2 If a conspiracy, decrease by 3 levels, unless the defendant or a co-
conspirator completed all the actsthe conspirators believed necessary on
their part for the successful completion of the substantive offense or the
circumstances demonstrate that the conspirators were about to complete
all such acts but for apprehension or interruption by some similar event
beyond their control.

3 (A) If asolicitation, decrease by 3 levels unless the person solicited
to commit or aid the substantive offense completed all the acts
he believed necessary for successful completion of the
substantive offense or the circumstances demonstrate that the
person was about to complete all such acts but for apprehension
or interruption by some similar event beyond such person’s
control.

(B) If the statute treats solicitation of the substantive offense
identically with the substantive offense, do not apply subdivision
(A) above; i.e., the offense level for solicitation is the same as
that for the substantive offense.
(© Cross Reference

(1) When an attempt, solicitation, or conspiracy is expressly covered by
another offense guideline section, apply that guideline section.

(d) Specia Instruction

D Subsection (b) shall not apply to:
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(A) Any of the following offenses, if such offense involved, or was
intended to promote, afederal crime of terrorism as defined in
18 U.S.C. § 2332b(g)(5):

18 U.S.C. § 81;
18 U.S.C. § 930(c);

18 U.S.C. § 1362;

18 U.S.C. § 1363;

18 U.S.C. § 1992(a)(1)-(a)(7), (8)(9), (8)(10);
18 U.S.C. § 2339A;

18 U.S.C. § 2340A;

49 U.S.C. § 46504;

49 U.S.C. § 46505; and

49 U.S.C. § 60123(h).

(B) Any of the following offenses:

18U.S.C. §32; and
18 U.S.C. § 2332a.

Commentary

Satutory Provisions: 18 U.SC. 88 371, 372, 2271, 2282A, 2282B. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1. Certain attempts, conspiracies, and solicitations are expressly covered by other offense
guidelines.

Offense guidelines that expressly cover attemptsinclude:

§82A2.1, 2A3.1, 2A3.2, 2A3.3, 2A3.4, 2A4.2, 2A5.1;
§82C1.1, 2C1.2;

§82D1.1, 2D1.2,2D1.5,2D1.6,2D1.7,2D1.8,2D1.9, 2D1.10, 2D1.11, 2D1.12, 2D1.13,
2D2.1, 2D2.2, 2D3.1, 2D3.2;

§2E5.1;

§2M6.1;

§2N1.1;

§2Q1.4.

Offense guidelines that expressly cover conspiraciesinclude:
82A1.5;

§82D1.1,2D1.2,2D1.5,2D1.6,2D1.7,2D1.8,2D1.9,2D1.10,2D1.11,2D1.12,2D1.13,
2D2.1,2D2.2, 2D3.1, 2D3.2,
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8§2H1.1;
82M6.1;
82T1.9.

Offense guidelines that expressly cover solicitations include:

82A1.5;
§82C1.1, 2C1.2;
§2E5.1.

2. "Substantive offense," as used in this guideline, means the offense that the defendant was
convicted of soliciting, attempting, or conspiringtocommit. Under §2X1.1(a), the base offense
level will be the same as that for the substantive offense. But the only specific offense
characteristics from the guideline for the substantive offense that apply are those that are
determined to have been specifically intended or actually occurred. Speculative specific
offensecharacteristicswill not beapplied. For example, if two defendantsarearrested during
the conspiratorial stageof planningan armed bank robbery, the offenselevel ordinarily would
not include aggravating factorsregarding possibleinjury to others, hostage taking, discharge
of a weapon, or obtaining a large sum of money, because such factors would be speculative.
The offenselevel would simply reflect thelevel applicableto robbery of afinancial institution,
with the enhancement for possession of a weapon. If it was established that the defendants
actually intended to physically restrain the teller, the specific offense characteristic for
physical restraint would be added. In an attempted theft, the value of the items that the
defendant attempted to steal would be considered.

3. If the substantive offense is not covered by a specific guideline, see 82X5.1 (Other Offenses).

4. Incertain cases, the participants may have completed (or have been about to complete but for
apprehension or interruption) all of the acts necessary for the successful completion of part,
but not all, of the intended offense. In such cases, the offense level for the count (or group of
closely related multiple counts) iswhichever of the following is greater: the offenselevel for
the intended offense minus 3 levels (under §2X1.1(b)(1), (b)(2), or (b)(3)(A)), or the offense
level for the part of the offense for which the necessary acts were completed (or about to be
compl eted but for apprehension or interruption). For example, wheretheintended offensewas
the theft of $800,000 but the participants completed (or were about to complete) only the acts
necessary to steal $30,000, the offenselevel isthe offenselevel for the theft of $800,000 minus
3 levels, or the offense level for the theft of $30,000, whichever is greater.

In the case of multiple countsthat are not closely related counts, whether the 3-level reduction
under 82X1.1(b)(1), (b)(2), or (b)(3)(A) appliesis determined separately for each count.

Background: In most prosecutions for conspiracies or attempts, the substantive offense was
substantially completed or was interrupted or prevented on the verge of completion by the
inter cession of law enforcement authorities or thevictim. 1n such cases, no reduction of the offense
level iswarranted. Sometimes, however, the arrest occurs well before the defendant or any co-
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conspirator hascompl eted theactsnecessary for the substantive offense. Under such circumstances,
areduction of 3 levelsis provided under §2X1.1(b)(1) or (2).

Historical Note: EffectiveNovember 1,1987. Amended effective January 15, 1988 (see Appendix C, amendment 42); November 1, 1989
(see Appendix C, amendments 238-242); November 1, 1990 (see Appendix C, amendments 311 and 327); November 1, 1991 (see
Appendix C, amendment 411); November 1, 1992 (see Appendix C, amendments 444 and 447); November 1, 1993 (see Appendix C,
amendment 496); November 1, 2001 (see Appendix C, amendment 633); November 1, 2002 (see Appendix C, amendment 637);
November 1, 2004 (see Appendix C, amendment 669); November 1, 2007 (see Appendix C, amendments 699 and 700).

2.  AIDING AND ABETTING

82X2.1. Aiding and Abetting

The offense level isthe same level asthat for the underlying offense.

Commentary

Satutory Provisions: 18 U.S.C. 88 2, 2284, 2339, 2339A, 2339C(a)(1)(A).

Application Note:

1. Definition.—or purposes of this guideline,"underlying offense” means the offense the
defendant is convicted of aiding or abetting, or in the case of a violation of 18 U.SC. § 2339A
or § 2339C(a)(1)(A), "underlying offense” means the offense the defendant is convicted of
having materially supported or provided or collected funds for, prior to or during its
commission.

Background: A defendant convicted of aiding and abetting is punishable as a principal.
18 U.S.C. 8 2. Thissection providesthat aiding and abetting the commission of an offense hasthe
same offense level as the underlying offense. An adjustment for a mitigating role (83B1.2) may be
applicable.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 359); November 1,
2002 (see Appendix C, amendment 637); November 1, 2003 (see Appendix C, amendment 655); November 1, 2007 (see Appendix C,
amendment 700).

3. ACCESSORY AFTER THE FACT

82X3.1.  Accessory After the Fact

@ Base Offense Level:
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D 6 levelslower than the offenselevel for the underlying offense, except as
provided in subdivisions (2) and (3).

(2)  Thebaseoffenselevel under thisguideline shall be not lessthan level 4.

(©)) (A) The base offense level under this guideline shall be not more
than level 30, except as provided in subdivision (B).

(B) In any case in which the conduct is limited to harboring a
fugitive, other than a case described in subdivision (C), the base
offense level under this guideline shall be not more than level
20.

(© The limitation in subdivision (B) shall not apply in any casein
which (i) the defendant is convicted under 18 U.S.C. § 2339 or
§ 2339A; or (ii) the conduct involved harboring a person who
committed any offenselisted in 18 U.S.C. § 2339 or § 2339A or
who committed any offense involving or intending to promote a
federal crime of terrorism, as defined in 18 U.S.C.
§2332b(g)(5). In such acase, the base offense level under this
guideline shall be not more than level 30, as provided in
subdivision (A).

Commentary

Satutory Provisions: 18 U.SC. 88 3, 757, 1071, 1072, 2284, 2339, 2339A , 2339C(c)(2)(A),

(©)(2)(B) (but only with respect to funds known or intended to have been provided or collected in
violation of 18 U.S.C. § 2339C(a)(1)(A)).

Application Notes:

1

Definition.—For purposesof thisguideline, "underlying offense”" meansthe offenseastowhich
the defendant is convicted of being an accessory, or in the case of a violation of 18 U.S.C.
§ 2339A, "underlying offense” means the offense the defendant is convicted of having
materially supported after its commission (i.e., in connection with the concealment of or an
escape from that offense), or in the case of a violation of 18 U.S.C. § 2339C(c)(2)(A),
"underlying offense” means the violation of 18 U.S.C. § 2339B with respect to which the
material support or resourceswere concealed or disguised. Apply the base offenselevel plus
any applicable specific offense characteristics that were known, or reasonably should have
been known, by the defendant; see Application Note 10 of the Commentaryto §1B1.3 (Rel evant
Conduct).

Application of Mitigating Role Adjustment.—The adjustment from §3B1.2 (Mitigating Role)
normally would not apply because an adjustment for reduced culpability isincorporatedinthe
base offense level.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 243); November 1,
1991 (see Appendix C, amendment 380); November 1, 1993 (see Appendix C, amendment 496); November 1, 2002 (see Appendix C,
amendment 637); November 1, 2003 (see Appendix C, amendment 655); November 1, 2007 (see Appendix C, amendment 700).
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4. MISPRISION OF FELONY

82X4.1. Misprision of Felony

@ Base Offense Level: 9 levels lower than the offense level for the underlying
offense, but in no event less than 4, or more than 19.

Commentary
Satutory Provision: 18 U.SC. §4.
Application Notes:
1.  "Underlying offense" means the offense asto which the defendant is convicted of committing

themisprision. Applythebaseoffenselevel plusany applicabl e specific offensecharacteristics
that were known, or reasonably should have been known, by the defendant; see Application
Note 10 of the Commentary to §1B1.3 (Relevant Conduct).

2. The adjustment from 83B1.2 (Mitigating Role) normally would not apply because an
adjustment for reduced culpability isincorporated in the base offense level.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 244); November 1,
1993 (see Appendix C, amendment 496).

5. ALL OTHER FELONY OFFENSESAND CLASSA MISDEMEANORS

Historical Note: Effective November 1, 1987. Amended effective November 1, 2006 (see Appendix C, amendment 685).

§2X5.1.  Other Felony Offenses

If the offenseisafelony for which no guideline expressly has been promulgated, apply
the most anal ogous offense guideline. If thereisnot a sufficiently analogousguideline,
the provisions of 18 U.S.C. 8§ 3553 shall control, except that any guidelines and policy
statements that can be applied meaningfully in the absence of a Chapter Two offense
guideline shall remain applicable.

If the defendant is convicted under 18 U.S.C. § 1841(a)(1), apply the guideline that

covers the conduct the defendant is convicted of having engaged in, as that conduct is
described in 18 U.S.C. § 1841(a)(1) and listed in 18 U.S.C. § 1841(b).
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Commentary

Satutory Provision: 18 U.S.C. § 1841(a)(1).

Application Notes:

1

In General.—Guidelinesand policy statementsthat can be applied meaningfullyinthe absence
of a Chapter Two offense guideline include: 85B1.3 (Conditions of Probation); §5D1.1
(Imposition of a Term of Supervised Release); 85D 1.2 (Term of Supervised Release); §5D1.3
(Conditions of Supervised Release); 85E1.1 (Restitution); 85E1.3 (Special Assessments);
85E1.4 (Forfeiture); Chapter Five, Part F (Sentencing Options); 85G1.3 (Imposition of a
Sentence on a Defendant Subject to an Undischarged Term of Imprisonment); Chapter Five,
Part H (Specific Offender Characteristics); Chapter Five, Part J (Relief from Disability);
Chapter Five, PartK (Departures); Chapter Sx, Part A (Sentencing Procedures); Chapter Six,
Part B (Plea Agreements).

Convictions under 18 U.S.C. § 1841(a)(1).—

(A) In General.—f the defendant is convicted under 18 U.S.C. § 1841(a)(1), the Chapter
Two offense guideline that appliesisthe guidelinethat cover sthe conduct the defendant
is convicted of having engaged in, i.e., the conduct of which the defendant is convicted
that violates a specific provision listed in 18 U.S.C. § 1841(b) and that resultsin the
death of, or bodilyinjuryto, a childin utero at the time of the offense of conviction. For
example, if the defendant committed aggravated sexual abuseagainst theunborn child's
mother and it caused the death of the child in utero, the applicable Chapter Two
guidelinewould be 82A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual
Abuse).

(B) Upward Departure Provision.—or offensesunder 18 U.S.C. § 1841(a)(1), an upward
departure may be warranted if the offense level under the applicable guideline does not
adequately account for the death of, or serious bodily injury to, the child in utero.

Application of §2X5.2.—This guideline applies only to felony offenses not referenced in
Appendix A (Statutory Index). For Class A misdemeanor offenses that have not been
referenced in Appendix A, apply §2X5.2 (Class A Misdemeanors (Not Covered by Another
Foecific Offense Guideling)).

Background: Many offenses, especially assimilative crimes, are not listed in the Statutory Index or
in any of the lists of Satutory Provisions that follow each offense guideline. Nonetheless, the
specific guidelines that have been promulgated cover the type of criminal behavior that most such
offenses proscribe. The court isrequired to determine if there is a sufficiently anal ogous offense
guideline, and, if so, to apply the guideline that is most analogous. In a case in which thereisno
sufficiently analogous guideline, the provisions of 18 U.S.C. § 3553 contral.

The sentencing guidelinesapply to convictionsunder 18 U.S.C. § 13 (Assimilative CrimesAct)
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and 18 U.S.C. § 1153 (Indian Major Crimes Act); see 18 U.SC. § 3551(a), as amended by section
1602 of Public Law 101-647.

Historical Note: Effective November 1, 1987. Amended effective June 15, 1988 (see Appendix C, amendment 43); November 1, 1991
(see Appendix C, amendment 412); November 1, 1997 (see Appendix C, amendment 569); November 1, 2006 (see Appendix C,
amendment 685).

82X5.2. Class A Misdemeanors (Not Covered by Another Specific Offense Guideline)

@ Base Offense Level: 6

Commentary
Satutory Provisions: 18 U.S.C. 88 1365(f), 1801; 42 U.S.C. 8§ 1129(a), 14133; 49 U.S.C. § 31310.

Application Note:

1. In General.—This guideline applies to Class A misdemeanor offenses that are specifically
referenced in Appendix A (Statutory Index) to this guideline. This guideline also applies to
Class A misdemeanor offensesthat have not been referenced in Appendix A. Do not apply this
guideline to a Class A misdemeanor that has been specifically referenced in Appendix A to
another Chapter Two guideline.

Historical Note: Effective November 1, 2006 (see Appendix C, amendment 685). Amended effective November 1, 2007 (see Appendix
C, amendment 699); November 1, 2008 (see Appendix C, amendment 721).

* ok k k%

6. OFFENSESINVOLVING USE OF A MINOR IN A CRIME OF VIOLENCE

Historical Note: Effective November 1, 2004 (see Appendix C, amendment 674).

82X6.1. Useof aMinor in a Crime of Violence

@ Base OffenseLevel: 4 plustheoffenselevel fromtheguideline applicabletothe
underlying crime of violence.

Commentary

Satutory Provision: 18 U.S.C. § 25.

Application Notes:
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1.  Definition.—or purposes of this guideline, "underlying crime of violence" means the crime
of violence as to which the defendant is convicted of using a minor.

2. Inapplicability of §3B1.4.—Do not apply the adjustment under 83B1.4 (Using a Minor to
Commit a Crime).

3. Multiple Counts.—

(A) In a case in which the defendant is convicted under both 18 U.SC. § 25 and the
underlying crime of violence, the counts shall be grouped pursuant to subsection (a) of
83D1.2 (Groups of Closely Related Counts).

(B) Multiplecountsinvolving the use of a minor in a crime of violence shall not be grouped
under §3D1.2.

Historical Note: Effective November 1, 2004 (see Appendix C, amendment 674).

* kK k k  *

7. OFFENSESINVOLVING BORDER TUNNELS

Historical Note: Effective November 1, 2007 (see Appendix C, amendment 700).

82X7.1. Border Tunnels and Subterranean Passages

@ Base Offense Level:
D If the defendant was convicted under 18 U.S.C. 8§ 555(c), 4 plus the
offense level applicable to the underlying smuggling offense. If the
resulting offense level islessthan level 16, increaseto level 16.

2 16, if the defendant was convicted under 18 U.S.C. § 555(a); or

3 8, if the defendant was convicted under 18 U.S.C. § 555(b).

Commentary

Satutory Provision: 18 U.S.C. § 555.

Application Note:

1. Definition.—For purposes of this guideline, "underlying smuggling offense” means the
smuggling offense the defendant committed through the use of the tunnel or subterranean
passage.

Historical Note: Effective November 1, 2007 (see Appendix C, amendment 700); November 1, 2008 (see Appendix C, amendment 724).
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CHAPTER THREE - ADJUSTMENTS

PART A - VICTIM-RELATED ADJUSTMENTS

Introductory Commentary

The following adjustments are included in this Part because they may apply to a wide variety
of offenses.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 344).

83A1.1. Hate Crime M otivation or Vulnerable Victim

@ If the finder of fact at trial or, in the case of aplea of guilty or nolo contendere,
the court at sentencing determines beyond a reasonabl e doubt that the defendant
intentionally selected any victim or any property as the object of the offense of
conviction because of the actual or perceived race, color, religion, national
origin, ethnicity, gender, disability, or sexual orientation of any person, increase
by 3 levels.

(b) D If the defendant knew or should have known that avictim of the offense
was avulnerable victim, increase by 2 levels.

2 If (A) subdivision (1) applies; and (B) the offense involved a large
number of vulnerable victims, increase the offense level determined
under subdivision (1) by 2 additional levels.

(© Specia Instruction

(1)  Subsection (a) shal not apply if an adjustment from §2H1.1(b)(1)
applies.

Commentary

Application Notes:

1. Subsection (a) applies to offenses that are hate crimes. Note that special evidentiary
requirements govern the application of this subsection.

Do not apply subsection (a) on the basis of gender in the case of a sexual offense. In such
cases, this factor is taken into account by the offense level of the Chapter Two offense
guideline. Moreover, do not apply subsection (a) if an adjustment from §2H1.1(b)(1) applies.

2. For purposes of subsection (b), "vulnerable victim" means a person (A) who isa victimof the
offense of conviction and any conduct for which the defendant is accountable under §1B1.3
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(Relevant Conduct); and (B) who is unusually vulnerable due to age, physical or mental
condition, or who is otherwise particularly susceptible to the criminal conduct.

Subsection (b) applies to offenses involving an unusually vulnerable victim in which the
defendant knows or should have known of the victim' sunusual vulnerability. The adjustment
would apply, for example, in a fraud case in which the defendant marketed an ineffective
cancer cure or in a robbery in which the defendant selected a handicapped victim. But it
would not apply in a case in which the defendant sold fraudulent securities by mail to the
general public and one of the victims happened to be senile. Smilarly, for example, a bank
teller is not an unusually vulnerable victim solely by virtue of the teller’ s position in a bank.

Do not apply subsection (b) if the factor that makes the person a vulnerable victim is
incorporated in the offense guideline. For example, if the offense guideline provides an
enhancement for the age of the victim, this subsection would not be applied unlessthe victim
was unusually vulnerable for reasons unrelated to age.

3.  Theadjustmentsfromsubsections(a) and (b) areto be applied cumulatively. Do not, however,
apply subsection (b) in a caseinwhich subsection (a) applies unlessa victimof the offense was
unusually vulnerable for reasonsunrelated to race, color, religion, national origin, ethnicity,
gender, disability, or sexual orientation.

4.  If an enhancement from subsection (b) applies and the defendant’ s criminal history includes
a prior sentence for an offense that involved the selection of a vulnerable victim, an upward
departure may be warranted.

Background: Subsection (a) reflects the directive to the Commission, contained in Section 280003
of the Violent Crime Control and Law Enforcement Act of 1994, to provide an enhancement of not
lessthan three levelsfor an offense when the finder of fact at trial determines beyond a reasonable
doubt that the defendant had a hate crime motivation (i.e., a primary motivation for the offense was
the race, color, religion, national origin, ethnicity, gender, disability, or sexual orientation of the
victim). To avoid unwarranted sentencing disparity based on the method of conviction, the
Commission has broadened the application of thisenhancement to include offensesthat, in the case
of a plea of guilty or nolo contendere, the court at sentencing determines are hate crimes.

Subsection (b)(2) implements, in a broader form, the instruction to the Commission in section
6(c)(3) of Public Law 105-184.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 245); November 1,
1990 (see Appendix C, amendment 344); November 1, 1992 (see Appendix C, amendment 454); November 1, 1995 (see Appendix C,
amendment 521); November 1, 1997 (see Appendix C, amendment 564); November 1, 1998 (see Appendix C, amendment 587);
November 1, 2000 (see Appendix C, amendment 595).

83A1.2. Official Victim
(Apply the greatest):

@ If (1) the victim was (A) a government officer or employee; (B) a former
government officer or employee; or (C) amember of the immediate family of a
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person described in subdivision (A) or (B); and (2) the offense of convictionwas
motivated by such status, increase by 3 levels.

(b) If subsection (a)(1) and (2) apply, and the applicable Chapter Two guidelineis
from Chapter Two, Part A (Offenses Against the Person), increase by 6 levels.

(© If, inamanner creating asubstantial risk of serious bodily injury, the defendant
or a person for whose conduct the defendant is otherwise accountable—

(D) knowing or having reasonable cause to believe that a person was a law
enforcement officer, assaulted such officer during the course of the
offense or immediate flight therefrom; or

2 knowing or having reasonabl e cause to believethat aperson wasa prison
official, assaulted such official while the defendant (or a person for
whose conduct the defendant is otherwise accountable) was in the
custody or control of aprison or other correctional facility,

increase by 6 levels.

Commentary

Application Notes:

1

Applicability to Certain Victims—Thisguidelineapplieswhen specified individual sarevictims
of the offense. This guideline does not apply when the only victimis an organization, agency,
or the gover nment.

Nonapplicability in Case of Incorporation of Factor in Chapter Two.—Do not apply this
adjustment if the offense guideline specifically incorporates this factor. The only offense
guideline in Chapter Two that specifically incor porates this factor is 82A2.4 (Obstructing or
Impeding Officers).

Application of Subsections (a) and (b).—'Motivated by such status®, for purposes of
subsections (a) and (b), meansthat the offense of conviction was motivated by the fact that the
victim was a government officer or employee, or a member of the immediate family thereof.
This adjustment would not apply, for example, where both the defendant and victim were
empl oyed by the same gover nment agency and the offensewasmotivated by a per sonal dispute.
This adjustment also would not apply in the case of a robbery of a postal employee because
the offense guidelinefor robbery containsan enhancement (82B3.1(a)) that takes such conduct
into account.

Application of Subsection (c).—

(A)  InGeneral.—Subsection (c) appliesin circumstances tantamount to aggravated assault
(i) against a law enforcement officer, committed in the course of, or inimmediate flight
following, another offense; or (ii) against a prison official, while the defendant (or a
per son for whose conduct the defendant i s otherwi se accountabl e) wasin the custody or
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5.

(B)

control of a prison or other correctional facility. While subsection (c) may apply in
connection with a variety of offenses that are not by nature targeted against official
victims,itsapplicabilityislimited to assaultive conduct against such official victimsthat
is sufficiently seriousto create at least a "substantial risk of serious bodily injury”.

Definitions—or purposes of subsection (c):

"Custody or control" includes "non-secure custody”, i.e., custody with no significant
physical restraint. For example, a defendant isin the custody or control of a prison or
other correctional facility if the defendant (i) is on a work detail outside the security
perimeter of the prison or correctional facility; (ii) is physically away from the prison
or correctional facility while on apassor furlough; or (iii) isin custody at a community
corrections center, community treatment center, "halfway house", or similar facility.
The defendant also shall be deemed to bein the custody or control of a prison or other
correctional facility while the defendant is in the status of having escaped from that
prison or correctional facility.

"Prison official” means any individual (including a director, officer, employee,
independent contractor, or volunteer, but not including an inmate) authorized to act on
behalf of a prison or correctional facility. For example, this enhancement would be
applicable to any of the following: (i) an individual employed by a prison as a
correctionsofficer; (ii) an individual employed by a prison asa work detail supervisor;
and (iii) a nursewho, under contract, provides medical servicesto prisonersinaprison
health facility.

"Substantial risk of serious bodily injury" includes any more serious injury that was
risked, aswell as actual serious bodily injury (or more seriousinjury) if it occurs.

Upward DepartureProvision—Iftheofficial victimisan exceptionally high-level official, such

as the President or the Vice President of the United States, an upward departure may be

warranted due to the potential disruption of the governmental function.

Historical Note: EffectiveNovember 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 44); November 1, 1989
(see Appendix C, amendments 246-248); November 1, 1992 (see Appendix C, amendment 455); November 1, 2002 (see Appendix C,
amendment 643); November 1, 2004 (see Appendix C, amendment 663).

§3A1.3.

Restraint of Victim

If avictim was physically restrained in the course of the offense, increase by 2 levels.

Commentary

Application Notes:

1

2.

"Physically restrained” is defined in the Commenta