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PART L - OFFENSES INVOLVING IMMIGRATION, NATURALIZATION,
AND PASSPORTS

1. IMMIGRATION

82L1.1. Smuggling, Transporting, or Harboring an Unlawful Alien

(& BaseOffense Levd:

D 23, if the defendant was convicted under 8 U.S.C. § 1327 of aviolation involving
an dien who previousy was deported after a conviction for an aggravated felony;
or

2 12, otherwise.
(b)  Specific Offense Characteristics
D If (A) the offense was committed other than for profit, or the offense involved the
smuggling, transporting, or harboring only of the defendant’s spouse or child (or

both the defendant’s spouse and child), and (B) the base offense level is
determined under subsection (a)(2), decrease by 3 levels.

2 If the offense involved the smuggling, transporting, or harboring of sx or more
unlawful aliens, increase as follows:

Number of Unlawful Aliens
Smuggled, Transported, or

Harbored Increase in Level
(A) 6-24 add 3
(B) 25-99 add 6
(© 100 or more add 9.

3 If the defendant committed any part of the instant offense after sustaining (A) a
conviction for a felony immigration and naturalization offense, increase by 2 levels,
or (B) two (or more) convictions for felony immigration and naturalization offenses,
each such conviction arising out of a separate prosecution, increase by 4 levels.

(4 (Apply the Greatest):

(A) If a fiream was discharged, increase by 6 levels, but if the resulting
offense level islessthan level 22, increaseto level 22.
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B) If a dangerous weapon (including a firearm) was brandished or otherwise
used, increase by 4 levds, but if the resulting offense level is less than level
20, increase to level 20.

© If a dangerous weapon (including a firearm) was possessed, increase by 2
levels, but if the resulting offense level is less than level 18, increase to
level 18.

5) If the offense involved intentionally or recklessly creating a substantial risk of death
or serious bodily injury to another person, increase by 2 levels, but if the resulting
offense level islessthan level 18, increaseto level 18.

(6) If any person died or sustained bodily injury, increase the offense level according
to the seriousness of the injury:

Death or Degree of Injury Increasein Level
D Bodily Injury add 2 levels
(2 Serious Bodily Injury add 4 levels
(©)] Permanent or Life-Threatening

Bodily Injury add 6 levels
4) Death add 8 levels.

(c) Cross Reference
If any person was killed under circumstances that would constitute murder under 18
U.S.C. 8§ 1111 had such killing taken place within the special maritime and territorial

jurisdiction of the United States, apply the appropriate murder guideline from Chapter Two,
Part A, Subpart 1.

Commentary

Satutory Provisions:. 8 U.S.C. 88 1324(a), 1327. For additional statutory provision(s), see
Appendix A (Statutory Index).

Application Notes:

1. For purposes of this guideline—
"The offense was committed other than for profit* means that there was no payment or
expectation of payment for the smuggling, transporting, or harboring of any of the unlawful
aliens.

"Number of unlawful aliens smuggled, transported, or harbored" does not include the defendant.

"Aggravated felony” is defined in the Commentary to 82L1.2 (Unlawfully Entering or Remaining
in the United States).
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"Child" has the meaning set forth in section 101(b)(1) of the Immigration and Nationality Act (8
U.SC. § 1101(b)(1)).

"Soouse” has the meaning set forth in 101(a)(35) of the Immigration and Nationality Act
(8 U.SC. § 1101(a)(35)).

“Immigration and naturalization offense" means any offense covered by Chapter Two, Part L.

2. For the purposes of 8§3B1.1 (Aggravating Role), the aliens smuggled, transported, or
harbored are not considered participants unless they actively assisted in the smuggling,
transporting, or harboring of others.

3. Where the defendant smuggled, transported, or harbored an alien knowing that the alien
intended to enter the United Sates to engage in subversive activity, drug trafficking, or
other serious criminal behavior, an upward departure may be warranted.

4, If the offense involved substantially more than 100 aliens, an upward departure may be
warranted.
5. Prior felony conviction(s) resulting in an adjustment under subsection (b)(3) are also

counted for purposes of determining criminal history points pursuant to Chapter Four, Part
A (Criminal History).

6. Reckless conduct to which the adjustment from subsection (b)(5) applies includes a wide
variety of conduct (e.g., transporting persons in the trunk or engine compartment of a
motor vehicle, carrying substantially more passengers than the rated capacity of a motor
vehicle or vessel, or harboring persons in a crowded, dangerous, or inhumane condition).
If subsection (b)(5) applies solely on the basis of conduct related to fleeing from a law
enforcement officer, do not apply an adjustment from 83C1.2 (Reckless Endangerment
During Flight). Additionally, do not apply the adjustment in subsection (b)(5) if the only
reckless conduct that created a substantial risk of death or serious bodily injury is conduct
for which the defendant received an enhancement under subsection (b)(4).

Background: This section includes the most serious immigration offenses covered under the
Immigration Reform and Control Act of 1986. In large scale smuggling, transporting, or
harboring cases, an additional adjustment from 83B1.1 (Aggravating Role) typically will apply to
the most culpable defendants.

Historical Note  Effective November 1, 1987. Amended effective January 15, 1988 $ee Appendix C, amendments 35, 36, and 37);
November 1, 1989 (see Appendix C, amendment 192); November 1, 1990 (see Appendix C, amendment 335); November 1, 1991
(see Appendix C, amendment 375); November 1, 1992 (see Appendix C, amendment 450); May 1, 1997 (see Appendix C,
amendment 543); November 1, 1997 (see Appendix C, amendment 561).
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82L1.2. Unlawfully Entering or Remaining in the United States

(& BaseOffenseLeve: 8
(b)  Specific Offense Characteristic
(D) If the defendant previoudy was deported after a crimina conviction, or if the

defendant unlawfully remained in the United States following a removal order
issued after a criminal conviction, increase as follows (if more than one applies, use
the greater):
(A) If the conviction was for an aggravated felony, increase by 16 levels.
B) If the conviction was for (i) any other felony, or (ii) three or more

misdemeanor crimes of violence or misdemeanor controlled substance
offenses, increase by 4 levels.

Commentary

Satutory Provisions: 8 U.SC. § 1325(a) (second or subsequent offense only), 8 U.SC. § 1326.
For additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1. For purposes of this guideline—

"Deported after a conviction," means that the deportation was subsequent to the conviction,
whether or not the deportation was in response to such conviction. An alien has previously been
"deported” if he or she has been removed or has departed the United States while an order of
exclusion, deportation, or removal was outstanding.

"Remained in the United Sates following a removal order issued after a conviction," means that
the removal order was subsequent to the conviction, whether or not the removal order was in
response to such conviction.

"Aggravated felony," is defined at 8 U.SC. § 1101(a)(43) without regard to the date of
conviction of the aggravated felony.

"Crime of violence" and "controlled substance offense" are defined in §84B1.2. For purposes
of subsection (b)(1)(B), "crime of violence" includes offenses punishable by imprisonment for

a term of one year or less.

"Firearms offense” means any offense covered by Chapter Two, Part K, Subpart 2, or any
similar offense under state or local law.
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"Felony offense” means any federal, state, or local offense punishable by imprisonment for a
term exceeding one year.

2. This guideline applies only to felonies. A first offense under 8 U.S.C. § 1325(a) is a Class
B misdemeanor for which no guideline has been promulgated. A prior sentence for such
offense, however, is to be considered under the provisions of Chapter Four, Part A
(Criminal History).

3. In the case of a defendant with repeated prior instances of deportation, an upward
departure may be warranted. See 84A1.3 (Adequacy of Criminal History Category).

4, An adjustment under subsection (b) for a prior felony conviction applies in addition to any
criminal  history points added for such conviction in Chapter Four, Part A (Criminal
History).

5. Aggravated felonies that trigger the adjustment from subsection (b)(1)(A) vary widely. If
subsection (b)(1)(A) applies, and (A) the defendant has previously been convicted of only
one felony offense; (B) such offense was not a crime of violence or firearms offense; and
(C) the term of imprisonment imposed for such offense did not exceed one year, a
downward departure may be warranted based on the seriousness of the aggravated felony.

Historical Note  Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 38); November
1, 1989 gee Appendix C, amendment 193); November 1, 1991 (see Appendix C, amendment 375); November 1, 1995 (see Appendix
C, amendment 523); November 1, 1997 (see Appendix C, amendment 562).

§2L.1.3. [Deleted]

Historical Note Section 2L1.3 (Engaging in a Pattern of Unlawful Employment of Aliens), effective November 1, 1987, was deleted
effective November 1, 1989 (see Appendix C, amendment 194).

2. NATURALIZATION AND PASSPORTS

82L2.1. Trafficking in a Document Relating to Naturalization, Citizenship, or L egal
Resident Status,or a United States Passport; False Statement in Respect to the
Citizenship or Immigration Status of Another; Fraudulent Marriage to Assist
Alien to Evade Immigration L aw

(& BaseOffenselLeve: 11
(b)  Specific Offense Characteristics

D If the offense was committed other than for profit, or the offense involved the
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smuggling, transporting, or harboring only of the defendant’s spouse or child (or
both the defendant’ s spouse and child), decrease by 3 levels.

2 If the offense involved six or more documents or passports, increase as follows:
Number of
Documents/Passports Increase in Level
(A) 624 add 3
(B) 2599 add 6
(C©) 100 or more add 9.

3 If the defendant knew, believed, or had reason to believe that a passport or visa
was to be used to fecilitate the commission of a felony offense, other than an
offense involving violation of the immigration laws, increase by 4 levels.

(4 If the defendant committed any part of the instant offense after sustaining (A) a
conviction for afelony immigration and naturalization offense, increase by 2 levels,
or (B) two (or more) convictions for felony immigration and naturalization offenses,
each such conviction arising out of a separate prosecution, increase by 4 levels.

Commentary

Satutory Provisions: 8 U.S.C. 88 1160(b)(7)(A), 1185(a)(3), (4), 1325(b), (c); 18 U.S.C. 8§ 1015,
1028, 1425-1427, 1542, 1544, 1546. For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Notes:

1. For purposes of this guideline—
"The offense was committed other than for profit" means that there was no payment or
expectation of payment for the smuggling, transporting, or harboring of any of the unlawful
aliens.

"Immigration and naturalization offense” means any offense covered by Chapter Two, Part L.

"Child" has the meaning set forth in section 101(b)(1) of the Immigration and Nationality Act (8
U.S.C. § 1101(b)(2)).

"Spouse" has the meaning set forth in section 101(a)(35) of the Immigration and Nationality Act
(8 U.SC. § 1101(a)(35)).

2. Where it is established that multiple documents are part of a set of documents intended for
use by a single person, treat the set as one document.
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3. Subsection (b)(3) provides an enhancement if the defendant knew, believed, or had reason
to believe that a passport or visa was to be used to facilitate the commission of a felony
offense, other than an offense involving violation of the immigration laws. If the defendant
knew, believed, or had reason to believe that the felony offense to be committed was of an
especially serious type, an upward departure may be warranted.

4. Prior felony conviction(s) resulting in an adjustment under subsection (b)(4) are also
counted for purposes of determining criminal history points pursuant to Chapter Four, Part
A (Criminal History).

5. If the offense involved substantially more than 100 documents, an upward departure may
be warranted.

Historical Note Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 195);
November 1, 1992 (see Appendix C, amendment 450); November 1, 1993 (see Appendix C, amendment 481); November 1, 1995
(see Appendix C, amendment 524); May 1, 1997 (see Appendix C, amendment 544); November 1, 1997 (see Appendix C,
amendment 563).

8§2L2.2. Fraudulently Acquiring Documents Relating to Naturalization, Citizenship, or
Legal Resident Status for Own Use; False Personation or Fraudulent Marriage
by Aliento Evade Immigration L aw; Fraudulently Acquiring or Improperly Using

a United States Passport

(& BaseOffenseLeve: 8

(b)  Specific Offense Characteristics

D If the defendant is an unlawful dien who has been deported (voluntarily or
involuntarily) on one or more occasions prior to the instant offense, increase by 2
levels.

2 If the defendant committed any part of the instant offense after sustaining (A) a
conviction for afelony immigration and naturalization offense, increase by 2 levels,
or (B) two (or more) convictions for felony immigration and naturalization offenses,
each such conviction arising out of a separate prosecution, increase by 4 levels.

(c) Cross Reference

D If the defendant used a passport or visain the commission or attempted commission
of a fdony offense, other than an offense involving violation of the immigration

laws, apply --
(A)  82X1.1 (Attempt, Solicitation, or Conspiracy) in respect to that felony
offense, if the resulting offense level is greater than that determined above;

or

B) if death resulted, the most analogous offense guideline from Chapter Two,
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Part A, Subpart 1 (Homicide), if the resulting offense level is greater than
that determined above.

Commentary

Satutory Provisions: 8 U.S.C. 88 1160(b)(7)(A), 1185(a)(3), (5), 1325(b), (c); 18 U.S.C. 88 911,
1015, 1028, 1423-1426, 1542-1544, 1546.

Application Notes:

1. For purposes of this guideline—
"Immigration and naturalization offense" means any offense covered by Chapter Two, Part L.

2. For the purposes of Chapter Three, Part D (Multiple Counts), a conviction for unlawfully
entering or remaining in the United Sates (82L1.2) arising from the same course of
conduct is treated as a closely related count, and is therefore grouped with an offense
covered by this guideline.

3. Prior felony conviction(s) resulting in an adjustment under subsection (b)(2) are also
counted for purposes of determining criminal history points pursuant to Chapter Four, Part
A (Criminal History).

Historical Note  Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 39); November
1, 1989 (see Appendix C, amendment 196); November 1, 1992 (see Appendix C, amendment 450); November 1, 1993 (see Appendix
C, amendment 481); November 1, 1995 (see Appendix C, amendment 524); May 1, 1997 (see Appendix C, amendment 544);
November 1, 1997 (see Appendix C, amendment 563).

§2L 2.3. [Deleted]

Historicd Note: Section 2L2.3 (Trafficking in a United States Passport), effective November 1, 1987, amended effective November
1, 1989 (see Appendix C, amendment 197) and November 1, 1992 (see Appendix C, amendment 450), was deleted by consolidation
with §2L.2.1 effective November 1, 1993 (see Appendix C, amendment 481).

§2L 2.4, [Deleted]

Historical Note Section 2L2.4 (Fraudulently Acquiring or Improperly Using a United States Passport), effective November 1, 1987,
amended effective January 15, 1988 (see Appendix C, amendment 40) and November 1, 1989 (see Appendix C, amendment 198),
was deleted by consolidation with §2L.2.2 effective November 1, 1993 (see Appendix C, amendment 481).
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§2L2.5

8§2L2.5. Failureto Surrender Canceled Naturalization Certificate

(& BaseOffenseLeve: 6

Commentary

Satutory Provision: 18 U.S.C. § 1428.

Historical Note Effective November 1, 1987.
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PART M - OFFENSES INVOLVING NATIONAL DEFENSE

1. TREASON

82M1.1. Treason

@ Base Offense Level:

D 43, if the conduct is tantamount to waging war against the United States,

2 the offense level applicable to the most analogous offense, otherwise.

Commentary

Satutory Provision: 18 U.S.C. § 2381.

Background: Treason is a rarely prosecuted offense that could encompass a relatively broad
range of conduct, including many of the more specific offenses in this Part. The guideline
contemplates imposition of the maximum penalty in the most serious cases, with reference made
to the most analogous offense guideline in lesser cases.

Historical Note Effective November 1, 1987.

2. SABOTAGE

82M2.1. Destruction of, or Production of Defective, War Material, Premises, or Utilities

@ Base Offense Level: 32

Commentary

Satutory Provisions: 18 U.S.C. § 2153, 2154; 42 U.S.C. § 2284.

Application Note:

1. Violations of 42 U.SC. § 2284 are included in this section where the defendant was
convicted of acting with intent to injure the United States or aid a foreign nation.

Historical Note Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 481).
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§2M 2.2. [Deleted]

Historical Note  Section 2M2.2 (Production of Defective War Material, Premises, or Utilities), effective November 1, 1987, was
deleted by consolidation with 82M2.1 effective November 1, 1993 (see Appendix C, amendment 481).

§2M 2.3. Destruction of, or Production of Defective, National Defense M aterial, Premises,
or_Utilities

@ Base Offense Level: 26

Commentary

Satutory Provisions: 18 U.S.C. 88 2155, 2156; 42 U.S.C. § 2284.

Application Note:

1. Violations of 42 U.S.C. § 2284 not included in 82M2.1 are included in this section.

Historical Note Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 481).

§2M 2.4. [Deleted]

Historical Note Section 2M2.4 (Production of Defective National Defense Material, Premises, or Utilities), effective November
1, 1987, was deleted by consolidation with §2M2.3 effective November 1, 1993 (see Appendix C, amendment 481).

3. ESPIONAGE AND RELATED OFFENSES

§2M 3.1. Gathering or Transmitting National Defense Information to Aid a Foreign
Government

@ Base Offense Level:

D 42, if top secret information was gathered or transmitted; or

2 37, otherwise.

Commentary
Satutory Provisions: 18 U.S.C. § 794; 42 U.S.C. 88 2274(a), (b), 2275.
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Application Notes:

1. "Top secret information" is information that, if disclosed, "reasonably could be expected
to cause exceptionally grave damage to the national security.” Executive Order 12356.

2. The Commission has set the base offense level in this subpart on the assumption that the
information at issue bears a significant relation to the nation’s security, and that the
revelation will significantly and adversely affect security interests. When revelation is
likely to cause little or no harm, a downward departure may be warranted. See
Chapter Five, Part K (Departures).

3. The court may depart from the guidelines upon representation by the President or his duly
authorized designee that the imposition of a sanction other than authorized by the guideline
is necessary to protect national security or further the objectives of the nation's foreign
policy.

Background: Offense level distinctions in this subpart are generally based on the classification

of the information gathered or transmitted. This classification, in turn, reflects the importance

of the information to the national security.

Historical Note Effective November 1, 1987.

82M 3.2. Gathering National Defense I nfor mation

@ Base Offense Level:
(D) 35, if top secret information was gathered; or
2 30, otherwise.

Commentary

Satutory Provisions: 18 U.SC. § 793(a), (b), (c), (d), (e), (g). For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1. See Commentary to 82M3.1.

2. If the defendant is convicted under 18 U.S.C. § 793(d) or (e), 82M3.3 may apply. See
Commentary to §2M3.3.

Background: The statutes covered in this section proscribe diverse forms of obtaining and

transmitting national defense information with intent or reason to believe the information would
injure the United States or be used to the advantage of a foreign government.

Historical Note Effective November 1, 1987.
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82M 3.3. Transmitting National Defense Information; Disclosure of Classified
Cryptographic Information; UnauthorizedDisclosur e to a Foreign Gover nment or
a Communist Organization of Classified Information by Government Employee;
Unauthorized Receipt of Classified Information

@ Base Offense Level:
(D] 29, if top secret information; or

2 24, otherwise.

Commentary

Satutory Provisions: 18 U.S.C. 8§88 793(d), (e), (g), 798; 50 U.S.C. § 783(b), (c).

Application Notes:

1. See Commentary to §2M3.1.

2. If the defendant was convicted of 18 U.SC. § 793(d) or (e) for the willful transmission or
communication of intangible information with reason to believe that it could be used to the
injury of the United States or the advantage of a foreign nation, apply §2M3.2.

Background: The statutes covered in this section proscribe willfully transmitting or
communicating to a person not entitled to receive it a document, writing, code book, signal book,
sketch, photograph, photographic negative, blueprint, plan, map, model, instrument, appliance,
or note relating to the national defense. Proof that the item was communicated with reason to
believe that it could be used to the injury of the United Sates or the advantage of a foreign
nation is required only where intangible information is communicated under 18 U.SC. 8 793(d)
or (e).

This section also covers statutes that proscribe the disclosure of classified information
concerning cryptographic or communication intelligence to the detriment of the United States
or for the benefit of a foreign government, the unauthorized disclosure to a foreign government
or a communist organization of classified information by a government employee, and the
unauthorized receipt of classified information.

Historical Note Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 481).

§2M 3.4. Losing National Defense I nformation

@ Base Offense Levd:

D 18, if top secret information was lost; or

— 223 -



82M 3.4 GUIDELINES M ANUAL November 1, 2000

2 13, otherwise.

Commentary

Satutory Provision: 18 U.S.C. 8 793(f).

Application Note:

1. See Commentary to 82M3.1.
Background:  Offenses prosecuted under this statute generally do not involve subversive

conduct on behalf of a foreign power, but rather the loss of classified information by the gross
negligence of an employee of the federal government or a federal contractor.

Historical Note Effective November 1, 1987.

§2M 3.5. Tampering with Restricted Data Concerning Atomic Energy

@ Base Offense Level: 24

Commentary

Satutory Provision: 42 U.S.C. § 2276.

Application Note;

1. See Commentary to §2M3.1.

Historical Note Effective November 1, 1987.

§2M 3.6. [Deleted]

Historical Note  Section 2M3.6 (Disclosure of Classified Cryptographic Information), effective November 1, 1987, was deleted
by consolidation with §2M3.3 effective November 1, 1993 (see Appendix C, amendment 481).

§2M 3.7. [Deleted]

Higtorical Note  Section 2M3.7 (Unauthorized Disclosure to Foreign Government or a Communist Organization of Classified
Information by Government Employee), effective November 1, 1987, was deleted by consolidation with 8§2M3.3 effective
November 1, 1993 (see Appendix C, amendment 481).

§2M 3.8. [Deleted]

Historical Note  Section 2M3.8 (Receipt of Classified Information), effective November 1, 1987, was deleted by consolidation
with 82M3.3 effective November 1, 1993 (see Appendix C, amendment 481).
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82M 3.9. Disclosure of Information Identifying a Covert Agent

@ Base Offense Levd:

D 30, if the information was disclosed by a person with, or who had
authorized access to classified information identifying a covert agent; or

2 25, if theinformation was disclosed by a person with authorized access only
to other classified information.

Commentary

Satutory Provision: 50 U.S.C. § 421.

Application Notes:

1. See Commentary to 82M3.1.

2. This guideline applies only to violations of 50 U.SC. § 421 by persons who have or
previously had authorized access to classified information. This guideline does not apply
to violations of 50 U.S.C. § 421 by defendants, including journalists, who disclosed such
information without having or having had authorized access to classified information.
Violations of 50 U.SC. § 421 not covered by this guideline may vary in the degree of harm
they inflict, and the court should impose a sentence that reflects such harm. See 8§2X5.1
(Other Offenses).

Background: The alternative base offense levels reflect a statutory distinction by providing a
greater base offense level for a violation of 50 U.SC. § 421 by an official who has or had
authorized access to classified information identifying a covert agent than for a violation by an
official with authorized access only to other classified information. This guideline does not
apply to violations of 50 U.SC. § 421 by defendants who disclosed such information without
having, or having had, authorized access to classified information.

Historical Note Effective November 1, 1987.

4., EVASION OF MILITARY SERVICE

82M4.1. Eailureto Reqister and Evasion of Military Service

@ Base Offense Level: 6
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(b) Specific Offense Characteristic

(D) If the offense occurred at a time when persons were being inducted for
compulsory military service, increase by 6 levels.

Commentary

Satutory Provision: 50 U.S.C. App. § 462.

Application Note:

1. Subsection (b)(1) does not distinguish between whether the offense was committed in
peacetime or during time of war or armed conflict. If the offense was committed when
persons were being inducted for compulsory military service during time of war or armed
conflict, an upward departure may be warranted.

Historical Note Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 336).

5. PROHIBITED FINANCIAL TRANSACTIONS AND EXPORTS

8§2M5.1.

Evasion of Export Controls

@ Base Offense Level (Apply the greater):

(D) 22, if national security or nuclear proliferation controls were evaded; or

2 14

Commentary

Satutory Provisions: 50 U.S.C. App. 88 2401-2420.

Application Notes:

1. In the case of a violation during time of war or armed conflict, an upward departure may
be warranted.

2. In determining the sentence within the applicable guideline range, the court may consider
the degree to which the violation threatened a security interest of the United States, the
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volume of commerce involved, the extent of planning or sophistication, and whether there
were multiple  occurrences.  Where such factors are present in an extreme form, a
departure from the guidelines may be warranted. See Chapter Five, Part K (Departures).

3. In addition to the provisions for imprisonment, 50 U.S.C. App. § 2410 contains provisions
for criminal fines and forfeiture as well as civil penalties. The maximum fine for individual
defendants is $250,000. In the case of corporations, the maximum fine is five times the
value of the exports involved or $1 million, whichever is greater. When national security
controls are violated, in addition to any other sanction, the defendant is subject to
forfeiture of any interest in, security of, or claim against: any goods or tangible items that
were the subject of the violation; property used to export or attempt to export that was the
subject of the violation; and any proceeds obtained directly or indirectly as a result of the
violation.

Historical Note Effective November 1, 1987.

82M5.2. Exportation of Arms, Munitions, or Military Equipment or Services Without
Required Validated Export License

@ Base Offense Levd:
(D) 22, except as provided in subdivision (2) below;
(2 14, if the offense involved only non-fully automatic small arms (rifles,

handguns, or shotguns), and the number of weapons did not exceed ten.

Commentary

Satutory Provisions. 22 U.S.C. 8§ 2778, 2780.

Application Notes:

1. Unde 22 U.SC. § 2778, the President is authorized, through a licensing system
administered by the Department of State, to control exports of defense articles and defense
services that he deems critical to a security or foreign policy interest of the United States.
The items subject to control congtitute the United States Munitions List, which is set out in
22 C.F.R. Part 121.1. Included in this list are such things as military aircraft, helicopters,
artillery, shells, missiles, rockets, bombs, vessels of war, explosives, military and space
electronics, and certain firearms.

The base offense level assumes that the offense conduct was harmful or had the potential
to be harmful to a security or foreign policy interest of the United Sates. In the unusual
case where the offense conduct posed no such risk, a downward departure may be
warranted. In the case of a violation during time of war or armed conflict, an upward
departure may be warranted. See Chapter Five, Part K (Departures).
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2. In determining the sentence within the applicable guideline range, the court may consider
the degree to which the violation threatened a security or foreign policy interest of the
United Sates, the volume of commerce involved, the extent of planning or sophistication,
and whether there were multiple occurrences. Where such factors are present in an
extreme form, a departure from the guidelines may be warranted.

Historical Note Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 337).

6. ATOMIC ENERGY

82M6.1. Unlawful Acquisition, Alteration, Use, Transfer, or Possession of Nuclear
Material, Weapons, or_Facilities

@ Base Offense Level: 30
(b) Specific Offense Characteristic

(D) If the offense was committed with intent to injure the United States or to
aid aforeign nation, increase by 12 levels.

Commentary

Satutory Provisions: 42 U.SC. 88 2077(b), 2122, 2131. Also, 18 U.SC. § 831 (only where the
conduct is similar to that proscribed by the aforementioned statutory provisions). For additional
statutory provision(s), see Appendix A (Statutory Index).

Historical Note Effective November 1, 1987.

§2M 6.2. Violation of Other Federal Atomic Energy Agency Statutes, Rules, and
Requlations

@ Base Offense Level (Apply the greater):

D 30, if the offense was committed with intent to injure the United States or
to aid aforeign nation; or

2 6.

Commentary
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Satutory Provision: 42 U.S.C. § 2273.

Background:  This section applies to offenses related to nuclear energy not specifically
addressed elsewhere. This provision covers, for example, violations of statutes dealing with
rules and

regulations, license conditions, and orders of the Nuclear Regulatory Commission and the
Department of Energy.

Historical Note Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 359).
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PART N - OFFENSESINVOLVING FOOD, DRUGS,
AGRICULTURAL PRODUCTS, AND ODOMETER LAWS

1. TAMPERING WITH CONSUMER PRODUCTS

82N1.1.

Tampering or Attempting to Tamper Involving Risk of Death or Bodily Injury

@
(b)

(©)

(d)

Base Offense Levd: 25

Specific Offense Characteristic

(1)

(A) If any victim sustained permanent or life-threatening bodily injury,
increase by 4 levels, (B) if any victim sustained serious bodily injury,
increase by 2 levels; or (C) if the degree of injury is between that specified
in subdivisions (A) and (B), increase by 3 levels.

Cross References

(1)

(2)

(3)

If the offense resulted in death, apply 82A1.1 (First Degree Murder) if the
death was caused intentionally or knowingly, or §2A1.2 (Second Degree
Murder) in any other case.

If the offense was tantamount to attempted murder, apply §2A2.1 (Assault
with Intent to Commit Murder; Attempted Murder) if the resulting offense
level is greater than that determined above.

If the offense involved extortion, apply §2B3.2 (Extortion by Force or
Threat of Injury or Serious Damage) if the resulting offense level is greater
than that determined above.

Special Instruction

(1)

If 