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U.S. SENTENCING COMMISSION GUIDELINES MANUAL

CASE ANNOTATIONS—THIRD CIRCUIT

This document contains annotations to certain Third Circuit judicial opinions that involve
issues related to the federal sentencing guidelines. The document was developed to help judges,
lawyers and probation officers locate some relevant authorities involving the federal sentencing
guidelines. The document is not comprehensive and does not include all authorities needed to
apply the guidelines correctly. Instead, it presents authorities that represent Third Circuit
jurisprudence on selected guidelines and guideline issues. The document is not a substitute for
reading and interpreting the actual Guidelines Manual or researching specific sentencing issues;
rather the document serves as a supplement to reading and interpreting the Guidelines Manual
and researching specific sentencing issues.

ISSUES RELATED TO UNITED STATES V. BOOKER, 543 U.S. 220 (2005)
1. Procedural Issues

A. Sentencing Procedure Generally

United States v. Friedman, 658 F.3d 342 (3d Cir. 2011). The Third Circuit vacated and
remanded the defendant’s sentence because the district court “did not follow the correct order of
the steps set forth in Gunter, did not compute a definitive loss calculation or offense level to
reach its Guidelines range, [and did not] meaningfully consider § 3553(a)(6)” (“the need to avoid
unwarranted sentence disparities among defendants with similar records who have been found
guilty of similar conduct”). In so holding, the Third Circuit again reaffirmed its well established
three-step sentencing procedure which it first set forth in United States v. Gunter, 462 F.3d 237
(3d Cir. 2006), noting that district courts should consider the steps separately and sequentially.
See also United States v. Fumo, 655 F.3d 288 (3d Cir. 2011) (remanding because district court
failed to calculate a final guideline offense level and guidelines sentencing range after
announcing that it was granting defendant’s request for a departure).

United States v. Brown, 578 F.3d 221 (3d Cir. 2009). The Third Circuit vacated and
remanded the defendant’s sentence because the district court failed to distinguish whether the
significantly above guideline sentence was the product of a departure or a variance. The court
explained: “We expressly distinguish between departures from the guidelines and variances from
the guidelines.... Departures are enhancements of, or subtractions from, a guidelines calculation
‘based on a specific Guidelines departure provision.” These require a motion by the requesting
party and an express ruling by the court.... Variances, in contrast, are discretionary changes to a
guidelines sentencing range based on a judge’s review of all the § 3553(a) factors and do not
require advance notice.... ‘[D]istrict courts should be careful to articulate whether a sentence is a
departure or a variance from an advisory Guidelines range.””

United States v. Lofink, 564 F.3d 232 (3d Cir. 2009). The Third Circuit reaffirmed its



well established three-step sentencing procedure which it first set forth in United States v.
Gunter, 462 F.3d 237 (3d Cir. 2006): 1) a calculation of the guidelines; 2) including a formal
ruling on any departure motions, and; 3) consideration of the relevant § 3553(a) factors. In
Lofink, the district court failed to formally address the defendant’s departure motion but rather
incorporated the analysis into a consideration of the § 3553(a) factors. The Court of Appeals
found this procedure inconsistent with the sentencing procedure established in Gunter reasoning
that: “because the Guidelines still play an integral role in criminal sentencing, . . . we require that
the entirety of the Guidelines calculation be done correctly, including rulings on Guidelines
departures. Put another way, district courts must still calculate what the proper Guidelines
sentencing range is, otherwise the Guidelines cannot be considered properly at Gunter’s third
step.”

United States v. Gunter, 462 F.3d 237 (3d Cir. 2006). The Third Circuit set forth the
following three-step post-Booker sentencing procedure that district courts must employ:

(1) Courts must continue to calculate a defendant’s Guidelines sentence precisely as
they would have before Booker.

(2) In doing so, they must formally rule on the motions of both parties and state on
the record whether they are granting a departure and how that departure affects the
Guidelines calculation, and take into account our Circuit’s pre-Booker case law,
which continues to have advisory force.

(3) Finally, they are required to exercise their discretion by considering the relevant
§ 3553(a) factors.

B. Burden of Proof

United States v. Ali, 508 F.3d 136 (3d Cir. 2007). The district court employed a
reasonable doubt standard to determine the amount of loss in a fraud case and the Third Circuit
reversed. The Court of Appeals reiterated: “as before Booker, the standard of proof under the
guidelines for sentencing facts continues to be preponderance of the evidence.” The Third
Circuit overruled United States v. Kikumura, 918 F.3d 1084 (3d Cir. 1990), where the court had
held that a heightened clear and convincing evidence standard had to be applied in situations
where guideline enhancements are so substantial as to be “the tail that wags the dog.” The Ali
court held that the due process concerns that had compelled its holding in Kikumura are no
longer applicable to the advisory guideline system created by the Supreme Court’s holding in
Booker. Consequently, calculation of the appropriate guideline range, which is the first step in
the post-Booker sentencing process, may be based upon a preponderance of the evidence.

C. Confrontation Rights

United States v. Robinson, 482 F.3d 244 (3d Cir. 2007). The Third Circuit held that “the
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Confrontation Clause does not apply in the sentencing context and does not prevent the
introduction of hearsay testimony at a sentencing hearing.” The court noted, however, that not
“any and all hearsay testimony” may be introduced at sentencing, but rather, “hearsay statements
must have some minimal indicium of reliability beyond mere allegation.”

D. Acquitted Conduct

United States v. Jimenez, 513 F.3d 62 (3d Cir. 2008). The Third Circuit rejected
defendant’s argument that the use of acquitted conduct in determining his applicable guideline
range violated due process. The defendant was convicted of conspiring to structure transactions,
as well as nine substantive structuring counts, and was acquitted on five substantive structuring
counts. The acquitted counts were considered relevant conduct by the district court. The Third
Circuit held: “The counts of conviction determined [defendant’s] statutory sentencing exposure,
and the district court was free to consider relevant conduct, including conduct resulting in
acquittal, that was proved by a preponderance of the evidence in determining [defendant’s]
sentence within the original statutory sentencing range. We therefore reject [defendant’s] Due
Process challenge to use of acquitted conduct in determining his sentence.”

E. Prior Convictions

United States v. McKoy, 452 F.3d 234 (3d Cir. 2006). The court rejected the appellant’s
argument that the mandatory language of 18 U.S.C. § 3553(f) forces sentencing courts to apply
the guidelines and thus violates Booker and stated that “Booker is inapplicable to situations in
which the judge finds only the fact of the prior conviction.”

United States v. Ordaz, 398 F.3d 236 (3d Cir. 2005). The court held that A/mendarez-
Torres still controls and does not require a jury to find the fact of a prior conviction.

F. Ex Post Facto

United States v. Pennavaria, 445 F.3d 720 (3d Cir. 2006). The court rejected the
appellant’s argument that application of an advisory guidelines scheme violates the Ex Post
Facto Clause for two reasons: “First, the Supreme Court in Booker clearly instructed that both of
its holdings should be applied to all cases on direct review. . .. Second, [the appellant] had fair
warning that . . . his sentence could be enhanced based on judge-found facts as long as the
sentence did not exceed the statutory maximum.”

United States v. Veshio, 174 F. App’X. 63 (3d Cir. 2006). The court rejected the
appellant’s argument that increasing his sentence beyond the maximum sentence available when
he committed his offense based on an advisory guidelines scheme violated the Ex Post Facto
Clause because the guideline calculation when the appellant committed the crime would have
been the same as it was on the date he was sentenced.



II. Departures

United States v. Jackson, 467 F.3d 834 (3d Cir. 2006). The court rejected a defendant’s
argument that the district court erred when, in calculating the guideline range, it did not include a
requested downward departure. The defendant argued that the district court had simply failed to
rule on the motion - which would have required resentencing because a full guidelines
calculation is required. The court held that the district court, although it never said so on the
record, had declined to depart downward, and that there was no appellate jurisdiction to review
that decision. The court deduced this from the government’s argument at sentencing that the
defendant’s “acceptance of responsibility was not extraordinary enough to deserve a departure,”
which the court said “was enough for the [district judge] to have recognized the possibility of a
departure” (emphasis in original).

United States v. Cooper, 437 F.3d 324 (3d Cir. 2006). The court joined the First, Sixth,
Eighth, Tenth, and Eleventh Circuits in declining to review a district court’s decision to deny a
request for a downward departure.

III.  Specific 3553(a) Factors
A. Unwarranted Disparity
1. Fast Track

United States v. Arrelucea-Zamudio, 581 F.3d 142 (3d Cir. 2009). The Third Circuit held
that “under the logic of Kimbrough, it is within a sentencing judge’s discretion to consider a
variance from the Guidelines on the basis of a fast-track disparity.” Defendant pleaded guilty to
having illegally re-entered the United States after having been previously deported. At
sentencing he argued that the district court should vary from the advisory guideline range
because, inter alia, of the disparity created by fast track program which was not available in his
district. The district court held that such a consideration is impermissible based on the Third
Circuit’s prior ruling on this issue in United States v. Vargas, 477 F.3d 94 (3d Cir. 2007). The
court of appeals held, however, that Vargas was decided prior to Kimbrough and under
Kimbrough’s analytic reasoning, “a sentencing judge has the discretion to consider a variance
under the totality of the § 3553(a) factors (rather than one factor in isolation) on the basis of a
defendant's fast-track argument, and that such a variance would be reasonable in an appropriate
case.” The Court further stated that “[t]o justify a reasonable variance by the district court, a
defendant must show at the outset that he would qualify for fast-track disposition in a fast-track
district.” See also United States v. Lopez, 650 F.3d 952 (3d Cir. 2011) (stating that the court in
Arrelucea-Zamuido “did not conclude that a district court must consider the fast-track disparity
and vary on that basis”).



2. Co-defendants

United States v. Charles, 467 F.3d 828 (3d Cir. 2006). The court rejected a defendant’s
argument that his sentence created unwarranted disparity because three other defendants
sentenced in the same district for the same offense were not sentenced at the top of the range.
The court noted the dissimilarity of one of the cases, and the roughly comparable sentences in the
two other cases. Furthermore, the court held that a mere similarity between cases would not be
enough to reverse a sentence for disparity: “[W]e will tolerate statutory sentencing disparities so
long as a judge demonstrates that he or she viewed the Guidelines as advisory and reasonably
exercised his or her discretion after applying the three-step sentencing process....”

United States v. Parker, 462 F.3d 273 (3d Cir. 2006). “We have concluded that
Congress’s primary goal in enacting 8 3553(a)(6) was to promote national uniformity in
sentencing rather than uniformity among co-defendants in the same case. . . . Therefore, a
defendant cannot rely upon § 3553(a)(6) to seek a reduced sentence designed to lessen disparity
between co-defendants’ sentences. ... Although § 3553(a) does not require district courts to
consider sentencing disparity among co-defendants, it also does not prohibit them from doing so.
So long as factors considered by the sentencing court are not inconsistent with those listed in
8 3553(a) and are logically applied to the defendant's circumstances, we afford deference to the
court's “broad discretion in imposing a sentence within a statutory range.””

B. Rehabilitation

United States v. Salinas-Cortez, 660 F.3d 695 (3d Cir. 2011). The district court
determined that it could not consider the defendant’s post-sentencing rehabilitation where the
Third Circuit remanded for consideration of whether the defendant was a minor participant under
83B1.2. Although acknowledging that a reviewing court has authority to limit the scope of a
sentencing hearing that will occur on remand, the Third Circuit noted that the generic remand
language in its previous decision did not constitute such a limitation, and therefore, the district
court was free to consider the defendant’s post-sentence rehabilitation.

United States v. Diaz, 639 F.3d 616 (3d Cir. 2011). The Third Circuit observed that the
continuing validity of United States v. Lloyd (see infra) “was thrown into question” by the
Supreme Court’s decision in Pepper v. United States, 131 S.Ct. 1229 (2011). However, the
panel noted that the remand in Lloyd was a limited Booker remand and stated “in that context,
the exclusion of post-sentencing rehabilitative evidence may still be proper—an issue we need not
reach here.”

United States v. Doe, 617 F.3d 766 (3d Cir.), cert denied Doe v. United States, 131 S.Ct.
2988 (2011). “[T]he plain language and operation of the statute governing post-revocation
sentencing, 18 U.S.C. § 3583(e) and (g), permits a district court to consider medical and
rehabilitative needs in imposing a term of post-revocation imprisonment.”



United States v. Manzella, 475 F.3d 152 (3d Cir. 2007). “It is the policy of the United
States Congress, clearly expressed in law, that defendants not be sent to prison or held there for a
specific length of time for the sole purpose of rehabilitation. Instead, that legitimate goal of
sentencing is to be accomplished through other authorized forms of punishment.”

United States v. Lloyd, 469 F.3d 319 (3d Cir. 2006). The court rejected a defendant’s
argument that the district court failed to adequately consider his post-conviction rehabilitation. It
held that the propriety of considering this factor is different post-Booker than under the
guidelines’ policy statement in 85K2.19, which bars its consideration even when the
rehabilitation is extraordinary. Nevertheless, the court said that it would be an “unusual’ case
where such efforts could be considered. But see Pepper v. United States, 131 S. Ct. 1229 (2011)
(85K2.19 is “merely advisory”); United States v. Diaz (supra).

IV. Forfeiture

United States v. Leahy, 438 F.3d 328 (3d Cir. 2006) (en banc). “[E]ven after Booker, the
Sixth Amendment’s trial by jury protection does not apply to [criminal] forfeiture. . ..” Booker
does not apply to orders of restitution under the Mandatory Victims Restitution Act and Victim
and Witness Protection Act.

V. Restitution
United States v. Leahy, 438 F.3d 328 (3d Cir. 2006) (en banc), Sec. IV.
VL Reasonableness Review

A. General Principles

United States v. Hoffecker, 530 F.3d 137 (3d. Cir. 2008). This case provides an
illustration of a district court systematically considering all potential § 3553(a) sentencing factors
in the context of a complicated fraud case. Defendant and one partner formed a Bahamian
corporation and set up various Bahamian bank accounts with the object of defrauding investors
in physical commodities (e.g. precious metals, gasoline and heating oil) which were supposedly
stored in non-existent storage facilities owned by defendant’s corporation. The venture was
entirely fraudulent but promoted itself via slick brochures that were disseminated by mass-
mailings to the defendant’s customers/targets. On appeal, the defendant alleged that the district
court failed to give meaningful consideration to 8§ 3553(a) sentencing factors. The Third Circuit
affirmed holding that the district court articulated valid reasons for the sentence imposed as
reflected in the 135 page transcript of the sentencing hearing.

United States v. Wise, 515 F.3d 207 (3d Cir. 2008). The Third Circuit stated that an
appellate court’s role in reviewing the propriety of a criminal sentence is two-fold. First, the
appellate court must “ensure that the district court committed no significant procedural error in
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arriving at its [sentence], ‘such as . . . improperly calculating the Guidelines range, treating the
Guidelines as mandatory, [or] failing to consider § 3553(a) factors . . ..”” Second, once satisfied
that the district court has not committed any significant procedural error, the appellate court must
consider the substantive reasonableness of the sentence, whether it falls within or outside the
Guideline range. These inquiries by the appellate court are to be conducted under a deferential
abuse of discretion standard. Here, defendant’s guideline range was 272-319 months and the
district court imposed a 319 month sentence. The Third Circuit concluded that because the
district court’s sentence fell within a broad range of possible sentences that could be considered
reasonable in light of § 3553 (a) factors, no abuse of discretion could be found.

United States v. Colon, 474 F.3d 95 (3d Cir. 2007). “The fact is that when a court
sentences post-Booker and views all of the section 3553(a) factors the guidelines range is simply
one factor for it to consider in arriving at the sentence. The guidelines range may suggest the
imposition of a certain sentence of which the court should be aware but other factors may point
to a higher or lower sentence. Consequently, so long as the court takes each of the factors into
account in sentencing, it may impose a sentence in excess of the top of the range, provided the
sentence is within the statutory range and is reasonable.”

United States v. Lloyd, 469 F.3d 319 (3d Cir. 2006). The court rejected a defendant’s
argument that a sentence was substantively unreasonable because it was longer than necessary.
The court noted that, although it had not adopted a presumption of reasonableness for within-
guidelines sentences, it had held that a within-guidelines sentence was more likely to be
reasonable than one outside the guidelines range. The Court stated further that appellants bear
the burden of demonstrating unreasonableness.

United States v. Severino, 454 F.3d 206 (3d Cir. 2006). The court agreed with the Eighth
Circuit that a sentencing judge may consider extraordinary acceptance of responsibility in
varying from the guidelines range.

B. Standard of Review

United States v. Tomko, 562 F.3d 558 (3d Cir. 2009) (en banc). The Third Circuit set
forth the standard of review for sentencing decisions as follows: “The abuse-of-discretion
standard applies to both our procedural and substantive reasonableness inquiries. . . if the district
court’s sentence is procedurally sound, we will affirm it unless no reasonable sentencing court
would have imposed the same sentence on that particular defendant for the reasons the district
court provided.”

United States v. Grier, 475 F.3d 556 (3d Cir. 2007) (en banc). The Third Circuit stated:
“[W]e believe that the discussion in Booker regarding the Jury Trial Clause of the Sixth
Amendment applies with equal force to the Due Process Clause of the Fifth Amendment. Once a
jury has found a defendant guilty of each element of an offense beyond a reasonable doubt, he
has been constitutionally deprived of his liberty and may be sentenced up to the maximum



sentence authorized under the United States Code without additional findings beyond a
reasonable doubt. . . . Despite the excision of subsection (e) of 18 U.S.C. § 3742, this Court will
continue to review factual findings relevant to the Guidelines for clear error and to exercise
plenary review over a district court’s interpretation of the Guidelines. A finding is “clearly
erroneous’ when[,] although there is evidence to support it, the reviewing [body] on the entire
evidence is left with the definite and firm conviction that a mistake has been committed. A
sentence imposed as a result of a clearly erroneous factual conclusion will generally be deemed
‘unreasonable’ and, subject to the doctrines of plain and harmless error, will result in remand to
the district court for resentencing.”

C. Procedural Reasonableness

United States v. Negroni, 638 F.3d 434 (3d Cir. 2011). The Third Circuit held that two
defendants’ sentences for various white-collar offenses were procedurally unreasonable.
Defendant Hall’s guideline range was 46-57 months. The sentencing court imposed a 15-month
term of imprisonment. The Third Circuit held that the sentencing court erred when it struck a
paragraph in Hall’s presentence report. The Third Circuit noted that “given the evidence
supporting that portion of the PSR, the District Court failed to give an adequate explanation for
the rejection.” The panel concluded, “[b]ecause there is no way to review the District Court’s
exercise of discretion when it did not articulate the reasons underlying its decision, we will
vacate Hall’s sentence and remand for resentencing, trusting that the District Court will provide
an explanation sufficient to allow for appellate review.” (internal quotation marks and citations
omitted.)

Defendant Negroni’s guideline range was 70-87 months. The sentencing court imposed a five-
year term of probation, which included 9 months of home detention. The Third Circuit observed
that this “variance is genuinely extraordinary and should have been accompanied by a thorough
justification of the sentence, ‘including an explanation for any deviation from the Guidelines.’”
(quoting Gall.) The panel stated, “[i]n a case involving such a substantial variance, it is not
enough to note mitigating factors and then impose sentence [sic]. Rather, the chain of reasoning
must be complete, explaining how the mitigating factors warrant the sentence imposed.”
Moreover, the panel stated, “if a district court seeks to vary from the Guidelines recommendation
of incarceration for persons who have committed serious white-collar crimes, it must provide a
thorough and persuasive explanation for why the congressionally-approved policy of putting
white-collar criminals in jail does not apply.”

United States v. Merced, 603 F.3d 203 (3d Cir. 2010). It is procedural error when the
sentencing judge does not fully articulate its basis for disagreement with the government’s
argument that a below-guideline sentence would create unwarranted sentencing disparity. In this
case the district court imposed a sentence of 60 months, varying from the career offender
guideline range of 188-235 months. The district court stated that it reserved career offender
status for “violent, significant drug deals” and that defendant’s offense involved street level drug
dealing. The sentencing judge failed to mention 8 3553(a)(6), the need to avoid unwarranted
sentencing disparity, in his explanation. The Third Circuit held that although the district court



was free to vary from the career offender guideline based on policy disagreements, it must
provide a “reasoned, coherent, and sufficiently compelling explanation of the basis for the . . .
disagreement.” The case was remanded and the sentencing judge was directed to consider
whether its “sentence may have created a risk of unwarranted disparities between Merced and
similarly situated recidivist crack cocaine dealers.”

United States v. Sevilla, 541 F.3d 226 (3d Cir. 2008). Because the district court did not
specifically address all colorable arguments raised by the defendant (e.g., his difficult childhood
and the crack/powder disparity as it related to him), it did not meet the Gunter standard requiring
consideration of all § 3553(a) factors, and the case was remanded for consideration of the
previously neglected arguments. The court reiterated that a mere blanket recitation by the district
court that it had “considered all of the § 3553(a) factors” is not sufficient “if at sentencing either
the defendant or the prosecution properly raises a ground of recognized legal merit (provided it
has a factual basis) and the court fails to address it.” On the other hand, the court also noted that
a district court “need not discuss every argument made by a litigant if an argument is clearly
without merit. Nor must a court discuss and make findings as to each of the 8 3553. . . factors if
the record makes clear the court took the factors into account in sentencing.”

United States v. Langford, 516 F.3d 205 (3d Cir. 2008). The defendant appealed his
bottom-of-the-range sentence for bank robbery and brandishing a firearm during a crime of
violence on grounds that the district court improperly calculated his criminal history category.
The court concluded that the guideline range was erroneously calculated. The court discussed the
three-step sentencing process mandated by its earlier decision in Gunter, noting that a district
court that improperly calculates the guideline range “fails to discharge its duties under step one”
of the test. The court emphasized that the guideline range represents the “natural starting point”
for the sentencing determination and that “[a] correct calculation, therefore, is crucial to the
sentencing process and result.” The court further held that proper calculation of the guideline
range is necessary to a court’s analysis of several of the other factors it is required to consider
under 8 3553(a). Accordingly, the matter was remanded for resentencing.

United States v. Charles, 467 F.3d 828 (3d Cir. 2006). “[A] district judge who merely
states that he has “carefully considered’ all § 3553(a) factors has not met his or her burden for
demonstrating reasonableness in sentencing.” The court rejected a defendant’s argument that the
parsimony clause of § 3553(a), requiring a sentence sufficient but not greater than necessary to
achieve the purposes of sentencing, demanded an explanation from the sentencing court of why a
low-end sentence would not have been sufficient in his case. The court rejected this argument,
characterizing it as attempting to “flip the reasonableness requirement on its head.”

United States v. Cooper, 437 F.3d 324 (3d Cir. 2006). The court held that “[t]o determine
if the court acted reasonably in imposing the resulting sentence, we must first be satisfied the
court exercised its discretion by considering the relevant factors. . . . In addition to ensuring a
trial court considered the § 3553(a) factors, we must also ascertain whether those factors were
reasonably applied to the circumstances of the case. In doing so, we apply a deferential standard,
the trial court being in the best position to determine the appropriate sentence in light of the



particular circumstances of the case. . . .[I]t is less likely that a within-guidelines sentence, as
opposed to an outside-guidelines sentence, will be unreasonable. . . . Although a within-
guidelines range sentence is more likely to be reasonable than one that lies outside the advisory
guidelines range, a within-guidelines sentence is not necessarily reasonable per se. . . .[W]e [do
not] find it necessary, as did the Court of Appeals for the Seventh Circuit . . . to adopt a
rebuttable presumption of reasonableness for within-guidelines sentences.” (citations omitted).
The court has jurisdiction to review sentences for reasonableness under § 3742(a)(1) because an
unreasonable sentence would be a violation of law.

D. Substantive Reasonableness

United Stated v. Lopez-Reyes, 589 F.3d 667 (3d Cir. 2009), cert. denied 130 S. Ct. 2362
(2010). The defendant pleaded guilty to having illegally re-entered the United States after having
been previously deported and was sentenced to 46 months’ imprisonment, the low end of the
applicable guideline range. On appeal, defendant argued that 1) the district court failed to
apprehend its authority under Kimbrough to categorically vary from the immigration guideline
based on policy disagreements, and 2) his sentence was substantively unreasonable because the
16-level enhancement at 82L.1.2(b)(1)(A)(ii), applicable when the defendant was previously
deported after sustaining a felony conviction for a crime of violence, overstates the gravity of the
offense. The Third Circuit rejected both of those arguments. The court held that while the
district court may have varied from the reentry guideline, it has previously “made clear [that]
Kimbrough does not require a district court to reject a particular Guidelines range where that
court does not, in fact, have disagreement with the Guideline at issue.” The Third Circuit held
that the district court *“was aware of the discretionary nature of the Guidelines and its authority
to impose a sentence outside of the prescribed range. . . . [but it] had no obligation to exercise
that discretion in favor of [defendant].” Similarly, the Third Circuit rejected the defendant’s
challenge to the substantive reasonableness of the immigration guidelines.

United States v. Lychock, 578 F.3d 214 (3d Cir. 2009). The Third Circuit found the
district court’s analysis to be so “procedurally flawed” as to result in a substantively
unreasonable sentence. Lychock pled guilty to possessing child pornography. His guideline
range was 30-37 months. In imposing a sentence of probation, the district court stated that it did
not believe that sentencing this defendant to prison would deter others who are drawn to internet
pornography from engaging in that conduct. The district court also noted Lychock’s age (37),
acceptance of responsibility, desire to seek psychological treatment and lack of criminal history
as reasons supporting the downward variance. The Court of Appeals stated that as a procedural
matter, the district court erred by failing to address the Government’s argument regarding the
need to avoid sentencing disparity. The district court also relied too heavily on characteristics
such as defendant’s age and lack of criminal history which were common to the majority of child
pornography offenders. Lastly, the Court of Appeals held the district court failed to sufficiently
explain its policy disagreements with the Guidelines and stated that “such a disagreement is
permissible only if a District Court provides sufficiently compelling reasons to justify it.”
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United States v. Olhovsky, 562 F.3d 530 (3d Cir. 2009). The Court of Appeals vacated
and remanded the defendant’s substantially below guideline sentence because the district court
refused to issue a subpoena to the defendant’s treating psychologist and failed to properly
consider all of the § 3553(a) factors resulting in a sentence that was both procedurally and
substantively unreasonable. The defendant pleaded guilty to possession of child pornography; he
was 18 at the time the offense was committed and 20 at the time of sentencing. Defendant had a
substantial history of physical and developmental disabilities which were the subject of three
psychological reports submitted by the defense, all indicating that he made substantial strides
during therapy, presented a very low risk of recidivism and that the offense likely resulted from
his emotional immaturity. Defendant’s treating psychologist was a contract therapist for Pretrial
Services whose contract could have been jeopardized had he testified on behalf of the defendant
at sentencing. The district court denied the defendant’s request to subpoena the psychologist to
testify at sentencing; however, two other therapists did testify on defendant’s behalf.

Defendant’s original guideline range was 135 to 168 months, the statutory maximum was 120
months which became the guideline range pursuant to 85G1.1(a). The district court imposed a
sentence of 6 years. The Court of Appeals held that although the sentence was below the
guideline range, a number of procedural errors, including the failure to issue the subpoena,
inadequate consideration of the history and characteristics of the defendant, and an overemphasis
on the nature of the offense led to a substantively unreasonable sentence.

United States v. Tomko, 562 F.3d 558 (3d Cir. 2009) (en banc). The Court of Appeals
affirmed as reasonable the district court’s variance to a below guideline sentence of probation
with the conditions of home confinement and community service, restitution, and the statutory
maximum fine of $250,000, in a tax evasion case. Tomko, the owner of a plumbing contracting
company, pleaded guilty to tax evasion for having had several subcontractors perform work on
his multimillion dollar personal residence and bill the work to his company. The resulting tax
deficiency was $228,557. Application of the guidelines produced a range of imprisonment of 12-
18 months and a fine range of $3,000-$30,000. The district court imposed a below guideline
sentence of probation based on Tomko’s negligible criminal history, record of employment,
community ties, extensive charitable works, and the fact that 300 employees of his company
would lose their jobs if he were imprisoned. The district court also imposed a fine above the
guideline range based on Tomko’s substantial wealth. The Third Circuit held that even though
some of its members felt that the sentence should have included some prison, the district court’s
sentence could not be said to be substantively unreasonable because no discernable abuse of
discretion was found.

E. Plain Error / Harmless Error

United States v. Hill, 411 F.3d 425 (3d Cir. 2005). The court joined other circuits in
holding that the government demonstrates harmless error when the district court clearly indicates
that it would have imposed the same sentence if the guidelines were not binding.

United States v. Davis, 407 F.3d 162 (3d Cir. 2005). The court held that when appellants
sentenced pre-Booker fail to preserve the sentencing issue, the court will review for plain error.
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When the court is unable to ascertain whether the district court would have imposed a different
sentence under an advisory framework, prejudice can be presumed and resentencing is
appropriate.

F. Waiver of Right to Appeal

United States v. Lockett, 406 F.3d 207 (3d Cir. 2005). A defendant waives the right to
appeal his sentence under Booker when he voluntarily and knowingly enters into a plea
agreement in which he waives the right to appeal.

VII. Revocation

United States v. Bungar, 478 F.3d 540 (3d Cir. 2007). The defendant appealed a sentence
of 60 months imprisonment imposed for violations of the defendant’s supervised release. The
applicable guideline range was 21-27 months; the statutory maximum was 60 months. The
district court, “expressing concern over Bungar’s continuing abuse of illegal drugs in spite of
having received a significant [substantial assistance] downward departure at sentencing in 1997
[and] emphasiz[ing] Bungar’s long history of offenses that included causing the deaths of two
people and allegedly assaulting his girlfriend,” imposed the statutory maximum. On appeal, the
defendant argued that the sentence was unreasonable because it was more than twice as long as
the guideline range and that it “represents additional punishment for his . . . convictions, rather
than a sanction for the breach of trust occasioned by his violations of supervised release.” The
Third Circuit joined a number of other circuits in holding that, post-Booker, the reasonableness
standard of review continues to apply to sentences imposed upon revocation. It then held that the
district court’s sentence was reasonable, noting that the district court considered the factors
described in section 3553(a) and the Chapter 7 policy statements and reasonably determined that
the sentence was a proper sanction for the defendant’s breach of trust.

VIII. Retroactivity

Lloyd v. United States, 407 F.3d 608 (3d Cir. 2005). *“Booker does not apply retroactively
to initial motions under § 2255 where the judgment was final as of January 12, 2005, the date
Booker issued.”

In re Olopade, 403 F.3d 159 (3d Cir. 2005). Booker is not retroactively applicable to
cases on collateral review.

IX. Crack Cases

United States v. Russell, 564 F.3d 200 (3d Cir. 2009). The Third Circuit vacated and
remanded defendant’s sentence because the district court erroneously believed that it could not
categorically reject the crack/powder differential on policy grounds. The district court based its
decision on prior Third Circuit law which had been effectively overruled by the Supreme Court’s
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decisions in Kimbrough v. United States, 552 U.S. 85 (2007) and Spears v. United States, 129 S.
Ct. 840 (2009), holding that district courts are entitled to reject and vary categorically from the
crack-cocaine Guidelines based on a policy disagreement with those Guidelines.

United States v. Wise, 515 F.3d 207 (3d Cir. 2008). Defendant’s guideline range was 294
to 346 months and the district court imposed a 324 month sentence. The defendant appealed,
asserting, among other things, that the district court committed procedural error by erroneously
treating the guideline range for his crack offense as mandatory. The Third Circuit held that the
district court’s remarks indicated that it understood that it could consider the crack/powder
disparity as part of its consideration of the § 3553(a) factors. Moreover, the district court’s
statements at sentencing were consistent with existing Third Circuit precedent and with the
Supreme Court’s decision in Kimbrough. “Read as a whole, the Court's remarks at sentencing
show that it understood that it could sentence [defendant] outside the Guidelines range but chose
not to.” Accordingly, the Third Circuit affirmed.

X. Miscellaneous

United States v. Coleman, 451 F.3d 154 (3d Cir. 2006). “[While the] argument that the
Feeney Amendment unconstitutionally allows the President to control sentencing might have
been persuasive while the Guidelines were still mandatory, it is misplaced under the now-
advisory system. Regardless of the composition of the Commission, the Guidelines it
promulgates do not control sentencing; the Guidelines’ recommended range may be modified or
disregarded by a district court upon consideration of the other sentencing factors Congress has
identified in § 3553(a).”

CHAPTER ONE: Introduction and General Application Principles

Part B General Application Principles

§1B1.1 Application Instructions

United States v. Orr, 312 F.3d 141 (3d Cir. 2002). The district court did not err in
applying the 4-level enhancement in 82B3.1(b)(2)(D) based on the defendant’s having
“otherwise used” a “dangerous weapon” during the robbery of a credit union. The defendant
contended on appeal that the dismantled pellet gun he had used was not a “dangerous weapon”
and that he had not “otherwise used” the pellet gun, but had simply brandished it. The Third
Circuit disagreed, finding that Application Note 1(d) of §1B1.1 clearly indicates that objects that
appear to be dangerous weapons are to be considered dangerous weapons for purposes of the
82B3.1 enhancement. The appellate court further held that the defendant’s actions in pointing
the gun at the head of a credit union employee and demanding money constituted more than
brandishing and satisfied the “otherwise used” requirement of the enhancement.
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United States v. Diaz, 245 F.3d 294 (3d Cir. 2001). The district court erred in
retroactively applying an amendment to §81B1.1 and 1B1.2, which overturned case law that had
permitted courts to use multiple count cases to select a guideline based on factors other than
conduct charged in the offense of conviction which carries the highest offense level. Although
the Commission had characterized the amendment as “clarifying,” its characterization was not
binding on the court, nor was it entitled to substantial weight. The Third Circuit found the
amendment effected a substantive change in the law and could not be retroactively applied.

§1B1.2 Applicable Guidelines

See United States v. Boggi, 74 F.3d 470 (3d Cir. 1996), §2B3.2.

§1B1.3 Relevant Conduct (Factors that Determine the Guideline Range)

United States v. West, 643 F.3d 102 (3d Cir. 2011). The government failed to prove by a
preponderance of the evidence that two offenses involving marijuana and firearms “were
sufficiently similar or regular to satisfy the relevant conduct standard.” With respect to the
second incident, the government failed to produce evidence regarding the quantity of drugs and
money discovered in the defendant’s girlfriend’s apartment or the proximity of the drugs to the
defendant or the firearm. The record did not establish that the defendant knew the money, drugs,
and paraphernalia were in the apartment “and there [was] no evidence that all the items belonged
to him or were found in locations under his control.” “Although both incidents involved a stolen
firearm in relatively close proximity to cash and some small but unspecified quantity of
marijuana, these facts alone are not sufficient to show more than a pair of similar but isolated and
unrelated events.”

United States v. Abrogar, 459 F.3d 430 (3d Cir. 2006). Defendant’s participation in a
discharge of oil into international waters could not properly be considered relevant conduct under
81B1.3 in relationship to defendant’s conviction for failure to keep accurate records inside U.S.
territorial waters in the context of §2Q1.3.

Jansen v. United States, 369 F.3d 237 (3d Cir. 2004). The district court erred in
considering a quantity of drugs the defendant possessed for personal use in determining his
guideline range pursuant to 82D1.1. The defendant was convicted by a jury of drug possession
with the intent to distribute and the jury did not make a finding as to whether drugs found in the
defendant’s pants were possessed with the intent to distribute. The district court included that
quantity in its calculation. The Third Circuit determined the defendant’s possession of the drugs
in his pants was for personal use and did not constitute relevant conduct under §1B1.3 because
mere possession of those drugs was not part of the same course of conduct or common scheme or
plan under subsection (a)(2) as the offense of possession with the intent to distribute. The court
stated the crime of possession for personal use is qualitatively very different from the crime of
possession with the intent to distribute and merits a significantly different level of punishment.
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Watterson v. United States, 219 F.3d 232 (3d Cir. 2000). The district court erred when it
considered relevant conduct in determining that the applicable guideline was 82D1.2, instead of
82D1.1, for a defendant who pled guilty to conspiracy to distribute cocaine and marijuana, but
who did not stipulate to and was not convicted of distribution in or near schools. Although the
conspiracy operated within 1,000 feet of a school zone, the defendant was not charged with or
convicted of conspiracy to distribute controlled substances in or near a school zone. The Court
found the district court erred in considering relevant conduct in determining which offense
guideline section should be applied. According to 81B1.1(a), the district court should first select
the applicable guideline section to the offense of conviction, and should only then apply relevant
conduct factors.

§1B1.4 Information to be Used in Imposing Sentence

United States v. Baird, 109 F.3d 856 (3d Cir. 1997). The district court did not err in
departing upward and in considering in connection with the upward departure the conduct
underlying counts dismissed as part of a plea agreement. The defendant contended that such
consideration was improper. The appellate court disagreed, and held that the guidelines offer
sentencing courts considerable leeway as to the information they may consider when deciding
whether to depart from the guideline range. Section 1B1.4 specifically states that in determining
whether a departure is warranted, “the court may consider, without limitation, any information
concerning the background, character and conduct of the defendant . . . .” Moreover, with
respect to conduct underlying dismissed counts, commentary to §1B1.4, when read in
conjunction with the commentary to §1B1.3, indicates that considering such conduct is
appropriate. Therefore, conduct not formally charged or not an element of the offense can be
considered at sentencing. If such information can be considered in determining the applicable
guideline range under 81B1.3, then such information can be considered in determining whether
to depart from that sentencing range under 81B1.4. In addition, the court cited to United States v.
Watts, 519 U.S. 148 (1997), in which the Supreme Court held that a sentencing court is permitted
to consider even acquitted conduct.

§1B1.8 Use of Certain Information

United States v. Baird, 218 F.3d 221 (3d Cir. 2000). The district court erred in
considering self-incriminating material in calculating the defendant’s sentence when the
government had agreed that the information would not be used against him if he pled guilty. The
defendant, a former police officer, pled guilty to a Hobbs Act robbery, conspiracy to violate civil
rights, and obstruction of justice. The defendant and the government agreed that information
furnished by him would be admitted against him “if [he] failed to plead guilty.” Although he
fabricated evidence to exculpate a co-conspirator, he later aided the government in obtaining
incriminating evidence against him and also pled guilty to obstruction of justice. The district
court concluded the defendant’s attempts to shield the co-conspirator caused the agreement to
“self destruct,” and therefore, 81B1.8 was never triggered. The district court departed upward
because of the defendant’s “extraordinary disruption” of the system. The Third Circuit found
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that Application Note 1 states self-incriminating information “shall not be used to increase the
defendant’s sentence above the applicable guideline range” if there is an agreement pursuant to
81B1.8. The Court disagreed with the district court and found an agreement existed that
incriminating information would not be used against the defendant, even in his sentencing, if he
pled guilty. The Court further found although the defendant did breach the agreement by
providing inaccurate information, it was cured when the Government accepted a guilty plea for
obstruction of justice. The Court reversed and remanded for resentencing.

§1B1.10 Reduction in Term of Imprisonment as a Result of Amended Guideline Range

United States v. Flemming, 617 F.3d 252 (3d Cir. 2010). Even though the defendant
qualified as a career offender, Mateo (see infra) did not apply and the defendant was eligible for
a sentence reduction under 8 3582(c)(2). In this case the sentencing judge originally determined
under 84A1.3 that the career offender enhancement overstated the defendant’s criminal history
and then sentenced him under the crack cocaine guidelines rather than under the career offender
guidelines. The Third Circuit determined it agreed with the First, Second, and Fourth Circuits
that when a sentencing judge grants a departure from the career offender guidelines based on
84A1.3 under a pre-2003 edition of the guidelines, the defendant is eligible for a sentence
reduction under 8§ 3582(c)(2).

United States v. Doe, 564 F.3d 305 (3d Cir. 2009). The Third Circuit held that the
defendants, convicted of crack offenses, could not receive the benefit of the reduction in base
offense levels provided by Amendment 706 because their applicable Guideline ranges were the
statutory mandatary minimums pursuant to 85G1.1(b), even though the effect of the retroactive
Amendment would have reduced their otherwise applicable guideline ranges under §2D1.1. John
Doe’s original guideline range was 151-188, but was elevated to the mandatory minimum of life
by application 85G1.1(b). Based on his substantial assistance, the Government filed motions
pursuant to 18 U.S.C. 8 3553(e) and 85K1.1 and he received a sentence of 84 months. Similarly,
Jane Doe’s range under the drug guideline was 121-151, but, raised to 20 years based on the
mandatary minimum. Her cooperation resulted in a sentence of 41 months. Both defendants
filed 18 U.S.C. § 3582(c)(2) motions seeking reductions under Amendment 706. The district
court denied the motions. In affirming, the Court of Appeals held that 8 3582(c) creates a
jurisdictional bar to sentence modifications unless the reduction is consistent with applicable
policy statements issued by the Sentencing Commission. Section 1B1.10(a)(2) requires that the
amendment have the effect of lowering the applicable guideline range in order for a reduction to
be permissible. The Court of Appeals held that the “applicable guideline range” for each
defendant was that provided in 85G1.1(b), viz., the mandatory minimum, and therefore
Amendment 706 did not did not lower the range. The Court also rejected the defendants’
argument that 81B1.10(a)(2) was rendered advisory by United States v. Booker.

United States v. Sanchez, 562 F.3d 275 (3d Cir. 2009), cert. denied, 130 S.Ct. 1053
(2010). The Court of Appeals held that a defendant sentenced pursuant a binding plea agreement
under Federal Rule of Criminal Procedure 11(e)(1)(C), later renumbered Rule 11(c)(1)(C), is not
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eligible for a retroactive sentence reduction under Amendment 706 because the sentence was not
“based on a sentencing range that has subsequently been lowered by the Sentencing
Commission” as required by 18 U.S.C. 8 3582(c)(1), as the sentence was “based on” the binding
plea agreement. But see Freeman v. United States, 131 S. Ct. 2685 (2011) (holding that
defendants who enter into plea agreements recommending a particular sentence as a condition of
the guilty plea may be eligible for relief under 8 3582(c)(2), therefore calling the continued
viability of Sanchez into question).

United States v. Mateo, 560 F.3d 152 (3d Cir. 2009). The Third Circuit held that
Amendment 706, which lowered the base offense level for certain crack cocaine offenses, is not
applicable to defendants sentenced as career offenders pursuant to 84B1.1(b). Mateo’s original
base offense level under 82D1.1 was 28, based on the amount of crack involved in the offense.
However, because he qualified as a career offender, his base offense level was elevated to 34 by
operation of 84B1.1(b). Although the effect of Amendment 706 would have been to lower
Mateo’s base offense level determined under the drug guideline to level 26, his career offender
status remained unchanged and, therefore, his base offense level remained at 34. Since the
Amendment did “not have the effect of lowering the defendant’s applicable guideline range” as
required by 81B1.10(a)(2), he was not entitled to a sentence reduction pursuant to 18 U.S.C.

8 3582(c)(2), and the district court properly denied his motion seeking such relief. See also
United States v. Lewis, 381 F. App’x 207(3d Cir. 2010).

§1B1.11 Use of Guidelines Manual in Effect on Date of Sentencing

United States v. Griswold, 57 F.3d 291 (3d Cir. 1995). The district court did not err by
using the “one book rule” of §1B1.11(b)(2) to sentence the defendant. The circuit court held that
81B1.11(b)(2) was binding on the court, and that the district court was correct to refuse to mix
and match provisions from different versions of the guidelines. The defendant argued that the
district court violated the mandate of §1B1.11(a) which requires application of the guidelines in
effect on the date that the defendant is sentenced (1993 version). However, because the use of
the amended version of 82K2.1 would violate the ex post facto clause, the district court, under
81B1.11(b)(2), applied the guidelines in effect at the time the offense was committed (1990
version). The Third Circuit, in affirming the district court’s application of the “one book rule,”
held that this case was directly on point with the holding in United States v. Corrado, 53 F.3d
620 (3d Cir. 1995). In Corrado, the Third Circuit joined the majority of the courts of appeals in
holding that district courts may not mix and match provisions from different versions of the
guidelines in order to tailor a more favorable sentence.

United States v. Corrado, 53 F.3d 620 (3d Cir. 1995). The district court did not err in
sentencing the defendant pursuant to the entire guidelines manual in effect at the time he
committed his offense without reference to the additional 1-level reduction for acceptance of
responsibility available in the manual in effect at the time of sentencing. The Third Circuit held
that in adopting §1B1.11(b)(2), the Commission “effectively overruled” United States v.
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Seligsohn, 981 F.2d 1418 (3d Cir. 1992) and United States v. Kopp, 951 F.2d 521 (3d Cir. 1991),
insofar as those opinions conflict with the codification of the one-book rule.

CHAPTER TWO: Offense Conduct

Part A Offenses Against the Person

§2A3.1 Criminal Sexual Abuse: Attempt to Commit Criminal Sexual Abuse

United States v. Queensborough, 227 F.3d 149 (3d Cir. 2000). The district court did not
err in finding that the Presentence Report (PSR) provided the defendant with the required notice
of an upward departure pursuant to 85K2.8 and Application Note 5 to 82A3.1. The defendant
and codefendant accosted a man and a woman, raped and assaulted the woman, assaulted the
man, and forced the two victims to have sex as they watched. The defendant pled guilty to
aggravated rape and carrying a firearm in relation to a crime of violence. For the aggravated
rape, the district court granted an upward departure from a range of 121 to 151 months to 20
years. The defendant objected, claiming that although he had been given notice of the possibility
of an upward departure, he had not been given notice there would actually be an upward
departure in his sentence. The district court found the language in the PSR, located underneath
the heading “Factors that May Warrant Departure” that stated, “According to USSG §2A3.1,
Application Note 5, “If a victim was sexually abused by more than one participant, an upward
departure may be warranted, See 85K2.8 (Extreme Conduct),”” gave the defendant the requisite
notice.

§2A3.4 Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact

United States v. Hayward, 359 F.3d 631 (3d Cir. 2004). The defendant’s conviction was
affirmed, but his sentence was remanded to the district court for resentencing. The defendant
was convicted of violating 18 U.S.C. § 2423(a), transportation of a minor with intent to engage in
criminal sexual activity. On appeal, defendant argued that he should have been sentenced for
criminal sexual contact under 82A3.4, instead of for attempted criminal sexual abuse under
82A3.1. More specifically, the defendant claimed that the evidence supported only a sentence
under 82A3.4 for criminal sexual contact. The Third Circuit noted that the corresponding
guideline for a violation of 18 U.S.C. § 2423(a) is §2G1.1, under which the sentencing judge may
select among 82A3.1 (Criminal Sexual Abuse), 82A3.2 (Statutory Rape), or 82A3.4 (Abusive
Sexual Contact); the sexual abuse offenses are treated more seriously than the sexual contact
offenses. In the instant case, the court noted that there was no evidence of skin-to-skin contact
between the defendant and the victim; consequently the defendant should have been sentenced to
sexual contact, not sexual abuse. The court noted that the facts supported a sentence fo