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FIRST CIRCUIT

Part A Victim-Related Adjustments

§3A1.2 Official Victim

United States v. Lee, 199 F.3d 16 (1st Cir. 1999). The district court did not err when it
enhanced the defendant’s sentence by three levels under 83A1.2(b). After a traffic stop, the
defendant struggled with several officers before they subdued him and found a loaded weapon in
his waistband. The First Circuit found that the defendant’s actions satisfied the assault
requirement of the enhancement even though the district court made no finding as to the
defendant’s state of mind at the time. It reasoned that a defendant need only have knowledge that
his actions will cause fear to commit assault under 83A1.2(b) and, in this case, the defendant
must have known that his efforts to draw his gun would almost certainly alarm the officers. The
court added that there is a fine line, often just “a matter of degree,” between a three-level official
victim enhancement under 83A1.2(b) and a two-level reckless endangerment adjustment under
83CL1.2, and that it would likely defer to the district court’s better “feel for the factual subtleties
involved” in determining which adjustment was appropriate.

Part B Role in the Offense

§3B1.1 Aqggravating Role

United States v. Arbour, 559 F.3d 50 (1st Cir. 2009). The district court correctly applied
83B1.1(a), resulting in a four-level enhancement for the defendant’s leadership role in drug and
firearms offenses. “In order to invoke §3B1.1(a), a district court must make a finding as to the
scope—that the criminal activity involved five or more participants or was otherwise
extensive—and a finding as to status—that the defendant acted as an organizer and leader of the
criminal activity.” These findings must meet the preponderance of the evidence standard. Courts
may consider all relevant conduct and the totality of the circumstances when determining
whether a criminal activity is extensive. The defendant’s argument that he was involved in four
separate clusters of criminal activity and not a single extensive activity is unpersuasive, because
there was “significant evidence of cross-pollination between [the defendant’s] drug and firearms
dealings.” Additionally, the defendant organized one or more of the individuals involved in this
activity. Only proof that a defendant had a leadership role with respect to one of the participating
individuals is required by 83B1.1, comment. (n.2).

United States v. Flores-De-Jesus, 569 F.3d 8, (1st Cir. 2009). The court held that the
district court erred when it enhanced the defendant’s sentence for his role as a manager or
supervisor. The court found that the defendant’s role in the drug conspiracy was one of a
“runner,” and that “keeping the drug point well-stocked and collecting the proceeds to deliver to
the drug-point’s owners or leaders is insufficient to establish the requisite control over another



criminal actor” that the First Circuit’s case law requires.

United States v. Picanso, 333 F.3d 21 (1st Cir. 2003). Affirming defendant’s role
enhancement for being an organizer or leader, the court found that the defendant was essentially
a drug wholesaler, who dealt in greater quantities of drugs than did his co-conspirators and
received larger profits. However, the court noted that the greater quantities and larger profits
cannot alone trigger the role enhancement because the base offense level already takes quantity
(and, implicitly, profit) into account. The court found additional circumstances that, when taken
together, warranted the role enhancement in this case; specifically, the defendant supplied a
substantial network of retailers, set the terms for his own transactions with them, was regarded as
the kingpin by other conspirators, and had some influence over the operations of the retailers
themselves.

United States v. Brown, 298 F.3d 120 (1st Cir. 2002). The First Circuit affirmed an
enhancement for playing a managerial role in a drug conspiracy, explaining that evidence
supported the fact that the defendant supplied the drugs for the conspiracy that bore his alias; that
he established a customer base; that the codefendant acted as a go-between or finder, with the
defendant personally involving himself in completing the larger sales; that the defendant used the
codefendant's apartment for transactions and as a safe house; that he exercised dominion over
virtually all of the known quantities of drugs; and that he kept the great majority of the proceeds.

United States v. Patrick, 248 F.3d 11 (1st Cir. 2001). Affirming defendant Patrick’s
enhancement for being an organizer or leader under 83B1.1(a), the court found that he was the
"ultimate decisionmaking authority in the [gang]," determining who could sell drugs and when to
fight rival dealers, as well as recruiting accomplices and supplying large amounts of drugs. It
also affirmed co-defendant Arthur’s supervisory role enhancement based on evidence that he
"owned and distributed large quantities of crack . . . gave orders to younger [gang] members, and
used violence to eliminate rivals."

United States v. Gonzalez-Vazquez, 219 F.3d 37 (1st Cir. 2000). The district court did
not err when it enhanced the defendant’s sentence under 83B1.1(b) for his role as a manager or
supervisor. The court ruled that the record sufficiently supported the role enhancement. The
defendant “was second in command at the drug [distribution] point . . . [and] played a leadership
role in arranging with [the confidential informant] to use her apartment for drug packaging.”

United States v. Nai Fook Li, 206 F.3d 78 (1st Cir. 2000). The district court did not err
when it enhanced the defendant’s sentence by four levels under 83B1.1(a) for his role as a leader
or organizer in a conspiracy to smuggle illegal aliens into the United States. The First Circuit
found that the enhancement was warranted because the defendant inspected the vessel to be used
to bring the aliens to the United States, conducted negotiations with the undercover agents
serving as owners of the vessel, and handled the finances regarding its use, sufficiently indicating
that the defendant controlled the stateside branch of the conspiracy. Moreover, even if the
district court had erred, such error would have been harmless because under either circumstance



the court would have raised the defendant’s guideline range to the statutory minimum for the
offense.

United States v. Cali, 87 F.3d 571 (1st Cir. 1996). The district court's holding enhancing
the defendant’s sentence based on his role as a manager was in error because the defendant
managed property, but not people. However, the district court's alternative holding that a
three-level upward departure was warranted because of the defendant's management of gambling
assets was a proper assessment of an encouraged departure factor. §3B1.1, comment. (n.2). The
sentence was affirmed.

§3B1.2 Mitigating Role

United States v. Santos, 357 F.3d 136 (1st Cir. 2004). The defendant pled guilty to
conspiring and attempting to possess in excess of five kilograms of cocaine, and the sentencing
court-which expressly found that there was a sound factual basis for the plea—was entitled to
accept that concession at face value and to draw reasonable inferences from it. The sentencing
court carefully appraised the defendant’s involvement, considering his presence during a
discussion with co-conspirators, the size of the down payment, and the amount of cocaine
displayed on the table when the defendant first entered the garage for a scheduled pick up of the
drug quantity. The appellate court determined that he properly should be classified as a minor,
not a minimal, participant and affirmed the district court’s conclusion.

United States v. Ortiz-Santiago, 211 F.3d 146 (1st Cir. 2000). The district court did not
err when it refused to reduce the defendant’s sentence under 83B1.2 for minimal or minor
participation. The defendant pled guilty to conspiracy and drug charges stemming from two
smuggling incidents. The court rejected the defendant’s argument that his participation consisted
of “infrequent, relatively low-level tasks.” The record revealed that the defendant “had unloaded
a sizable drug shipment and had conducted surveillance” to support the conspiracy, which is
sufficient to preclude a sentence reduction. Moreover, the district court’s calculation of his
offense level had already addressed the defendant’s concern. Despite the seizure of about 1,000
kilograms of cocaine and substantial quantities of heroin, marijuana, and other contraband during
the course of the smuggles in which defendant participated, the district court only attributed to
the defendant 50 to 150 kilograms of cocaine. Ruling that a sentencing court can decide not to
grant a particular reduction if it finds that another adjustment has adequately addressed the
specific offense characteristic, the court affirmed the denial of the role-in-the-offense reduction.

United States v. Portela, 167 F.3d 687 (1st Cir. 1999). The district court did not err in
failing to notify the defendant in advance of the sentencing hearing that the court intended to
reject the presentence report’s recommendation that the defendant receive a two-level adjustment
under 83B1.2 for being a “minor participant.” The government waited until the sentencing
hearing to object to the PSR recommendation, but the court stated it would not have granted the
adjustment even if the government had not objected. A defendant is not entitled to notice of a
court’s intention to diverge from adjustments recommended in the presentence report. “So long



as the court’s determination involved adjustments under the provisions of the guidelines and not
departures from the guidelines, ‘the guidelines themselves provide notice to the defendant of the
issues about which he may be called upon to comment.””

United States v. DeMasi, 40 F.3d 1306 (1st Cir. 1994). The district court did not err in
determining that the defendant's participation in an attempted robbery fell between a minor and a
minimal role, thus warranting a three-level reduction in base offense level. The government had
challenged the reduction, arguing that the district court impermissibly based this determination
on the fact that the defendant's role as a lookout was less reprehensible than the roles of his
codefendants, and not because he was less culpable. The circuit court rejected this argument,
concluding that the record established the defendant was both less culpable than most of his
codefendants and less culpable than the "average person” who commits the same offense. See
§3B1.2, comment. (nn.1-3).

§3B1.3 Abuse of Position of Trust or Use of Special Skill

United States v. Sicher, 576 F.3d 64 (1st Cir. 2009). Defendant was the sole employee of
an opthamologist and of the charitable foundation the opthamologist created. Although
defendant’s title was merely that of “secretary,” the First Circuit affirmed the district court’s
decision to impose a two level enhancement pursuant to 83B1.2 for abuse of position of trust.
The testimony indicated that the defendant’s actual activities in her dual role went well beyond
those that were secretarial in nature. She was particularly autonomous in the management and
operation of the foundation and was essentially unsupervised in the receipt and disbursement of
funds donated to it. Also, she ran the foundation’s fundraisers unilaterally and was therefore the
de facto manager and director of the foundation. The actual scope of her duties and the degree to
which she was able to exercise discretion was more germane to the decision to impose the
enhancement than the title she held.

United States v. Stella, 591 F.3d 23 (1st Cir. 2009). The First Circuit found that a nurse
who was convicted of tampering with and stealing pain killing medications from the hospital
where she was employed, thereby depriving patients under her care of their full prescriptions of
pain killing medication, was deserving of a sentencing enhancement under 83B1.1 for an abuse
of a position of trust. The Court ruled that the nurse’s position of trust derived from her
professional discretion as a person licensed to administer controlled substances.

United States v. Chanthaseng, 274 F.3d 586 (1st Cir. 2001). The district court did not err
when it enhanced the defendant's offense level under 83B1.3. The defendant, a mid-level bank
employee with the titles of vault teller and branch operations supervisor, was convicted of
making false bank statements relating to a scheme to steal nearly $1 million dollars from the
bank at which she worked. The First Circuit stated that the enhancement is proper if the
defendant “(1) occupied a position of trust vis-a-vis her employer; and (2) utilized this position of
trust to facilitate or conceal her offense.” The court emphasized that the inquiry is not whether
the defendant’s title or job description includes a discretionary element, rather, the inquiry is



whether the person in fact had such trust. With respect to the first requirement, the defendant
occupied a position of trust because she was one of only a few employees allowed to countersign
rapid deposit tickets (which facilitated her scheme) and her supervisor consistently failed to
review these approvals, thus rendering her the branch’s sole decision-maker for these
transactions. The second requirement was also clearly established in this case.

United States v. O’Connell, 252 F.3d 524 (1st Cir. 2001). The district court did not err by
enhancing the defendant’s sentence for abuse of trust under 83B1.3 after he pled guilty to
making, possessing, and uttering counterfeit and forged securities. The district court disagreed
with the defendant’s argument that he did not hold a position of trust because he could not sign
checks and because an accountant oversaw his actions. Affirming the enhancement, the court
ruled that the defendant’s authority to access the line of credit to the business’s checking account
""suggested significant managerial discretion” and his close relationship with the owners of the
business "rendered him uniquely trusted as an employee."

United States v. Sotomayor-Vazquez, 249 F.3d 1 (1st Cir. 2001). The district court did not
err by enhancing the defendant’s sentence by two levels for abuse of a position of trust under
83B1.3. The defendant was convicted of conspiracy, two counts of embezzlement, and 24 counts
of money laundering.. The court rejected the defendant’s arguments that he could not be
characterized as one in a position of trust because he did not have the power to make decisions
and other persons in the business had the authority disregard his advice. Citing precedent
establishing that to warrant an enhancement, “a defendant need not legally occupy a formal
‘position of trust,” nor have ‘legal control,”” the court found that the defendant enjoyed the “type
of discretion contemplated by the enhancement.” The defendant controlled the company’s
finances, as well as played a significant role in the decisions made by other businesses with
whom the company had direct relationships.

United States v. Reccko, 151 F.3d 29 (1st Cir. 1998). The district court erred in finding
that the defendant's position as a switchboard operator at police headquarters was a “position of
trust.” When the defendant noticed a large group of DEA agents gathering at the station, she
alerted her drug dealer friend, who canceled a sizable marijuana delivery that would have taken
place that evening. The cancellation thwarted the law enforcement agents. The court of appeals
stated that the district court should first have decided where there was a position of trust, and not
simply gone to the second step of the analysis, whether the defendant used her position to
facilitate a crime. Critical to the first step in the analysis is the question of whether the position
embodies managerial or supervisory discretion, the signature characteristic of a position of trust,
according to the application notes. The defendant had no such discretion and so could not
receive the enhancement.

United States v. Noah, 130 F.3d 490 (1st Cir. 1997). The district court did not err in
finding that the combination of abilities necessary to prepare and file tax returns electronically
qualified as a special skill subject to enhancement under the guidelines. The defendant argued
that electronic filing was a task anyone can master. The court of appeals noted that even if an



average person can accomplish a specialized task with training, it does not convert the activity
into an ordinary or unspecialized activity. “The key is whether the defendant's skill set elevates
him to a level of knowledge and proficiency that eclipses that possessed by the general public.”

§3B1.4 Using a Minor to Commit a Crime

United States v. Patrick, 248 F.3d 11 (1st Cir. 2001). The court affirmed the defendant’s
83B1.4 enhancement in a conspiracy case, despite the absence of evidence that he had employed
minors. The court determined that, under 81B1.3(a), which requires that this enhancement be
derived from ““all reasonably foreseeable acts ... of others in furtherance of the jointly undertaken
criminal activity,”” a conspirator’s sentence can be enhanced based on the "reasonably
foreseeable™ use of minors by co-conspirators in furtherance of the crime.

Part C Obstruction

§3C1.1 Obstructing or Impeding the Administration of Justice

United States v. Fournier, 361 F.3d 42 (1st Cir. 2004). The defendant, sentenced for drug
distribution, argued that the sentencing court erred by (1) increasing his base offense level for
obstruction of justice under 83C1.1, and (2) refusing to reward him with a two-level reduction
for acceptance of responsibility, pursuant to 83E1.1. He contended that the district court should
have made a particularized finding as to whether he had the specific intent to obstruct justice.
The appellate court held that it did not have to decide whether there had to be a specific finding,
as the evidence here clearly supported the district court's ultimate finding that the defendant
intended to obstruct justice as defined by the guidelines; the record amply showed that he
violated multiple bail conditions in an attempt to flee and obstruct justice. Moreover, given that
conduct resulting in an enhancement for obstruction of justice ordinarily indicates that the
defendant has not accepted responsibility for his criminal conduct, and that the defendant has not
shown any "extraordinary circumstances" to merit the reduction, the appellate court affirmed the
district court's sentencing decision.

United States v. McGovern, 329 F.3d 247 (1st Cir. 2003). The appellate court affirmed
the decision of the district court to impose a two-level upward enhancement pursuant to Note
4(c) to 83C1.1. The defendant was convicted of Medicare and Medicaid fraud, obstruction of a
federal audit, and money laundering. The defendant contested the district court's ruling that the
obstruction occurred "during the course of the investigation, prosecution, or sentencing of the
instant offense of conviction." He argued that the submission of false information to federal
auditors took place before there was any criminal investigation and that the Medicaid/Medicare
audits were not investigations of the offense of conviction. The court noted that it had already
rejected both of these temporal and identity types of arguments.

United States v. Walker, 234 F.3d 780 (1st Cir. 2000). The district court did not abuse its
discretion when it declined to enhance defendant’s sentence under 83C1.1. The government



argued that its rebuttal witness’s testimony, inconsistent with that of the defendant, demonstrated
that the defendant had committed perjury at the sentencing hearing. However, the government
witness had previously made a statement to defense counsel inconsistent with his rebuttal
testimony and in support of defendant’s testimony, of which the government was aware.
Rejecting the government’s argument that it was in no position to give notice because it could
not know ahead of time how the defendant would testify or that it would seek a §83C1.1
enhancement, the district court ruled that, as a factual matter, the government should have given
the defense notice of the change in its witness’s testimony, making it clear that false testimony
from the defendant would lay the foundation for an enhancement. Recognizing the substantial
deference to be paid to the district court regarding this discretionary matter, the court affirmed
the district court decision. “Unfair surprise in witness testimony is one instance where the
judicious management of the trial process by the trial judge plays a critical role.” Here, the
government knew that the defense was relying on erroneous information when it introduced the
defendant’s testimony.

Part D Multiple Counts

§3D1.2 Groups of Closely Related Counts

United States v. Sedoma, 332 F.3d 20 (1st Cir. 2003). The defendant was convicted of
conspiracy to possess with intent to distribute marijuana, conspiracy to defraud, mail fraud, and
wire fraud. The defendant challenged the sentence on the ground that the district court erred in
failing to group the drug conspiracy and conspiracy to defraud counts. He argued that the
conduct embodied in the conspiracy to defraud count—defrauding the public of its intangible right
to the defendant's honest services—formed the basis of the upward adjustment to the drug
conspiracy count for abuse of a position of public trust under 83B1.3. The appellate court agreed
with the defendant and found that the district court committed plain error in failing to group the
drug conspiracy and conspiracy to defraud counts under 83D1.2(c).

United States v. Nedd, 262 F.3d 85 (1st Cir. 2001). The defendant was convicted of four
counts relating to interstate threats and one related count of an interstate violation of a restraining
order. There were three primary victims of the threats, and the district court had applied the
grouping rules by victim. The First Circuit held that this was error, and that the court should
have instead bundled the counts so that those that contained the exact same primary victims
would be grouped, and those that had different permutations of victims would not. The district
court’s error was harmless because the correct grouping analysis would result in the same
guideline range.

Part E Acceptance of Responsibility

§3E1.1 Acceptance of Responsibility

See United States v. Fournier, 361 F.3d 42 (1st Cir. 2004), 83C1.1.



United States v. Cash, 266 F.3d 42 (1st Cir. 2001). Prior to defendant’s sentencing for
bank robbery, he attempted to escape from jail and assaulted his cell mate. In seeking a
downward adjustment for acceptance of responsibility, the defendant argued that even if he was
unrepentant about the escape attempt and assault, he could be repentant about the underlying
bank robbery and deserving of the acceptance of responsibility adjustment. The court rejected
this argument, finding that although a court may not require a defendant to accept responsibility
beyond the offense of conviction, in this case, the defendant’s behavior suggested that he had not
truly accepted responsibility for the bank robbery because he had tried to escape sentencing for
the bank robbery.

United States v. Franky-Ortiz, 230 F.3d 405 (1st Cir. 2000). The district court did not
abuse its discretion when it refused to lower the defendant’s offense level under §83E1.1, after the
defendant went to trial. A jury convicted the defendant of conspiring to distribute controlled
substances and using and carrying firearms during and in relation to the commission of a drug-
trafficking offense. Relying on commentary to 83E1.1 discouraging its application in situations
where the defendant proceeds to trial, “denying the essential factual elements of guilt, is
convicted, and only then admits guilt and expresses remorse,” the court also noted that
throughout the five-week trial, the defendant vehemently refuted the essential facts upon which
he was convicted, and admitted guilt and remorse only after being convicted and confronted with
a life sentence. Moreover, the court found that the defendant’s argument that he proceeded to
trial because he was dissatisfied with the plea offer did not support his acceptance of
responsibility claim.

United States v. Rosario-Peralta, 199 F.3d 552 (1st Cir. 1999). The district court’s
decision not to reduce the defendants’ sentences by two levels under 83E1.1(a) was not clearly
erroneous. The defendants, who had gone to trial, objected to the enhancement on grounds that
“they cannot be punished for preserving their constitutional right to appeal by maintaining their
innocence.” Joining other circuits, the court affirmed the sentences, stating that a 83E1.1
reduction is a “special leniency” granted to remorseful defendants who accept responsibility early
in the proceedings, the absence of which is not a punishment for defendants who assert their
rights. It found that the reality that defendants must make a “difficult choice” about whether to
accept responsibility does not violate their right to trial or to appeal. The court also rejected
Javier’s argument that he had expressed remorse.

SECOND CIRCUIT

Part A Victim-Related Adjustments
§3A1.4 Terrorism

United States v. Stewart, 2009 WL 4975286 (2d Cir. Dec. 23, 2009). The district court



refused to apply the terrorism enhancement to defendant Yousry’s sentence on the basis that this
defendant (1) did not himself commit a federal crime of terrorism and (2) did not act with the
specific intent to promote a federal crime of terrorism. The application notes to §83A1.4
incorporate 18 U.S.C. § 2332b(g)(5) by reference and § 2332b(g)(5), in turn, defines a “Federal
crime of terrorism” as an offense that, inter alia, is calculated to influence or affect the conduct
of government by intimidation or coercion, or to retaliate against government conduct. On
appeal, the government argued that any motivational requirement for the enhancement could be
imputed from his co-conspirators’ relevant conduct under 81B1.3(a), asserting that it was
“reasonably foreseeable” to Yousry that his co-conspirators’ actions were calculated to
“influence or affect the conduct of government.” The circuit court rejected the argument because
81B1.3 applies to “acts and omissions,” while section 2332b(g)(5) describes a motivational
requirement (specific intent). Therefore, the appellate court declined to conflate Yousry’s acts
with his co-conspirators’ mental states.

As to defendant Sattar, the district court imposed the terrorism enhancement and, after
considering the section 3553(a) factors, imposed a downward variance from the guideline range
of life imprisonment to 288 months’ imprisonment on the basis that: (1) the terrorism
enhancement overstated the seriousness of the offense because Sattar was convicted of
conspiracy to murder, not of murder itself; (2) the terrorism enhancement put the defendant in the
highest criminal history category without a single criminal history point, thus overstating Sattar’s
past conduct and future likeliness to recidivate; and (3) he had been under extremely restrictive
conditions for 4.5 years and would likely serve his term under conditions more severe than the
average federal prisoner. The circuit court affirmed the sentence, finding that the enhancement at
83A1.4 may be applied to a range of defendants with different levels of culpability and the
district court has a responsibility under section 3553(a)(6) to avoid unwarranted sentencing
disparities among similarly situated defendants. The circuit court also noted that the district
court was in the best position to assess the defendant’s history and characteristics and to adjust
the individualized sentence accordingly and that it was not unreasonable to consider the severity
of Sattar’s conditions confinement when determining the sentence.

United States v. Salim, 549 F.3d 67 (2d Cir. 2008). The government appealed the district
court’s decision against applying the 12 level enhancement for a “federal crime of terrorism” at
U.S.S.G. 83Al1.4. The district court had declined to apply 83A1.4 because the defendant’s
conduct was not “transnational.” The Second Circuit reversed and held that the definition of
“Federal crime of terrorism” for purposes of 83A1.4 has the meaning given that term at 18
U.S.C. 82332b(g)(5). See 83A1.4, Application Note 1. Observing that the statutory definition
“encompasses many offenses, none of which has an element requiring conduct transcending
national boundaries,” the Second Circuit remanded the case for re-sentencing in accord with the
opinion.



Part B Role in the Offense

§3B1.1 Aqggravating Role

United States v. Ware, 577 F.3d 442 (2d Cir. 2009). The district court imposed a four-
level upward adjustment pursuant to 83B1.1(a), citing to the language of 83B1.1(a) and stating
only “I think that this covers this defendant.” The Second Circuit held that the court had failed to
make specific findings as to why the adjustment applied, as required by United States v.
Espinoza, 514 F.3d 209 (2d Cir. 2008), and the precedents to which the Espinoza case cited. The
circuit court noted further that the district court did not satisfy its obligation by adopting the
factual statements in the pre-sentence report (“PSR”), because, in this case, the PSR did not
contain sufficient facts to support the enhancement.

United States v. Salazar, 489 F.3d 555 (2d Cir. 2007). Defendant received a sentence of
imprisonment of 168 months for participating in a conspiracy to distribute 4.8 kilograms of
cocaine in violation of 21 U.S.C. § 841. The sentence was based partially on the trial court's
determination, by a preponderance of the evidence, that Defendant was a "leader" of the
conspiracy pursuant to 83B1.1 (a). Defendant's appeal asserted that the trial judge had erred in
applying the leadership enhancement without requiring proof beyond a reasonable doubt that he
held that status as purportedly required by the Supreme Court's holding in United States v.
Booker, 543 U.S. 220 (2005). The Second Circuit affirmed and held "... that, notwithstanding
Booker, because district courts remain statutorily obliged under 18 U.S.C. 8 3553 (a) to ‘consider
the Guidelines, they remain statutorily obliged to calculate a Guidelines range and to do so in the
same manner as they did pre-Booker." See also United States v. Crosby, 397 F.3d 103, 111-12
(2d Cir. 2005).

United States v. Burgos, 324 F.3d 88 (2d Cir. 2003). The defendant challenged a
three-level upward adjustment to his base offense level premised on his role as manager or
supervisor. The Second Circuit held that the district court erred in concluding that the defendant
was a "manager" or "supervisor"” of the offense. The court found that the defendant (as broker)
was serving his co-conspirator as his co-conspirator (as thief) was serving the defendant. The
court stated that a demand that a debtor pay up, or make an advance, does not support an
inference that the debtor is a subordinate. If anything, the debtor’s nonpayment to the defendant
suggests independence.

United States v. Blount, 291 F.3d 201 (2d Cir. 2002). The district court did not err in its
analysis that defendant Blount was a manager or supervisor. The Second Circuit held that the
record, which showed that Blount was in charge of the day-to-day operations of the drug
distribution conspiracy and also that he regularly supervised other members of the conspiracy to
make certain that distribution was running smoothly, was sufficient for a finding that he played
an aggravating role in the conspiracy.

United States v. Dennis, 271 F.3d 71 (2d Cir. 2001). The district court did not err in
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allowing the use of special interrogatories on drug quantity determinations and on imposing an
enhancement under 83B1.1(b) because the resulting sentence did not exceed the statutory
maximum. The court has already upheld the use of special interrogatories on drug quantities to
be used in sentencing. See United States v. Jacobo, 934 F.2d 411, 416-417 (2d Cir. 1991);
United States v. Campuzano, 905 F.2d 677, 678 (n.1) (2d Cir.), cert. denied, 498 U.S. 947
(1990). In addition, "his [Dennis’] sentence of 168 months was well below the sentence he could
have received with no finding of drug quantity whatsoever." The court also rejected the
defendant’s argument that his sentence was improperly enhanced under §3B1.1. Consistent with
previous decisions within the Second Circuit, the court held that Apprendi did not affect the
district court’s authority to determine facts for sentencing at or below the statutory maximum.
See United States v. Garcia, 240 F.3d 180, 183 (2d Cir.), cert. denied, 533 U.S. 960 (2001).

United States v. Paccione, 202 F.3d 622 (2d Cir. 2000). The defendants were convicted
of arson, conspiracy to commit arson, and mail fraud. The court concluded that in addition to the
two defendants, three other individuals were knowingly involved in the crime. The court upheld
the district court’s finding that the defendants were organizers and leaders of criminal activity
involving five or more participants in a mail fraud ring also involving arson and conspiracy to
commit arson. Specifically, the court held that “a defendant may be included as a participant
when determining whether the criminal activity involved “five or more participants’ for purposes
of a leadership role enhancement under 83B1.1. This decision is consistent with the rulings on
this issue among sister circuits. See United States v. Hardwell, 80 F.3d 1471, 1496 (10th Cir.
1996), cert. denied, 523 U.S. 1100 (1998); United States v. Holland, 22 F.3d 1040, 1045 (11th
Cir. 1994), cert. denied, 513 U.S. 1109 (1995); United States v. Barbontin, 907 F.2d 1494, 1498
(5th Cir. 1990); United States v. Preakos, 907 F.2d 7, 10 (1st Cir. 1990).

United States v. Jimenez, 68 F.3d 49 (2d Cir. 1995). The district court erred in failing to
enhance the defendant's sentence based on his managerial role. The defendant was convicted of
conspiracy to distribute narcotics and was sentenced to 262 months' imprisonment. On appeal,
the government argued that the district court was obligated to enhance the defendant's sentence
for his aggravating role because it had explicitly found that the defendant was a manager of the
drug conspiracy. The circuit court ruled that the language of 83B1.1 "is mandatory once its
factual predicates have been established." The circuit court noted that since the district court had
explicitly determined that the defendant was a manager or supervisor of a drug organization, an
enhancement was required.

§3B1.2 Mitigating Role

United States v. Rivera, 28 Fed. App.55 (2d Cir. 2002). The Second Circuit affirmed the
district court’s refusal to grant the defendant a decrease under 83B1.2(b) for being a minor
participant in the criminal activity. The district court found that the defendant packaged the
drugs to be distributed and was privy to detailed methods of the operation. The court held that
"given Rivera’s responsibilities in the conspiracy and her proclaimed intimate knowledge of its
operations and personnel, we see no clear error in the court’s finding that Rivera did not play
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merely a minor role."

United States v. Salameh, 261 F.3d 271 (2d Cir. 2001). The district court refused to grant
the defendant a downward departure for playing a "minor"” or "minimal” role in the offense for
which he was convicted. On appeal the defendant argued that his level of culpability in the crime
was less than that of his co-conspirators. Citing United States v. Ajmal, 67 F.3d 12, 18 (2d Cir.
1995), the Second Circuit stated that even if the defendant’s contention were true, the defendant
would have to show that his role was "minor"” or "minimal” relative to both his co-conspirators in
this crime and to participants in other arson conspiracies leading to death. At trial, evidence
established that the defendant not only agreed to the essential
nature of the plan, but was one of the architects of the conspiracy. The role defendant played in
the crime did not meet the definitions of "minor"” or "minimal™ found in 83B1.2. See United
States v. Yu, 285 F.3d 192 (2d Cir. 2002) (holding that where a defendant’s action was not minor
compared to an average participant even if it was minor compared to his co-conspirators, he is
not generally entitled to a minor role adjustment).

§3B1.3 Abuse of Position of Trust or Use of Special Skill

United States v. Stewart, 590 F.3d 93 (2d Cir. 2009). The government appealed Lynn
Stewart’s sentence and the Second Circuit held, inter alia, that the district court failed to
adequately articulate why Stewart’s actions as a member of the bar did not warrant a punishment
greater that it was. On remand, the Second Circuit required that the district court “consider
whether Stewart’s conduct as a lawyer triggers the special-skill/ abuse-of-trust enhancement
under the Guidelines, see U.S.S.G. 8 3B1.3, and reconsider the extent to which Stewart’s status
as a lawyer affects the appropriate sentence.” The appellate court specifically indicated that it
had “specific doubts” that the sentence given to Stewart was reasonable but thought it
appropriate to hear from the district court further before deciding the issue.

United States v. Friedberg, 558 F.3d 131 (2d Cir. 2009). The appellate court held that the
district court properly applied the abuse-of-trust enhancement in a tax evasion case that was part
of a larger scheme to embezzle funds and hide the defendant’s income. The circuit court found
that the defendant “effectuated the scheme by abusing his position . . . and shielding the illicit
income from the government.” The circuit court held that uncharged relevant conduct can
support an abuse-of-trust enhancement in a tax evasion conviction, and that the abuse of trust
inherent in the defendant’s embezzlement “victimized both the government and [the organization
at which he worked] by depriving them of funds rightfully theirs.”

United States v. Reich, 479 F.3d 179 (2d Cir.), cert denied 128 S.Ct. 115 (2007).
Defendant was convicted of corruptly obstructing a judicial proceeding in connection with
fabricating a bogus court order. Defendant had attempted to convince an adverse party in a civil
suit that the Magistrate Judge overseeing that litigation had elected to recuse himself by crafting
a fake Order and forging the Magistrate Judge’s signature. The sentencing court imposed a two-
level enhancement for abuse of a special skill pursuant to 83B1.3. Defendant argued on appeal
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that the only basis for the charge against him was his use of the fax machine, which, he asserted
did not involve his legal skills. The Second Circuit disagreed and detailed defendant’s crafting
of the forged order as necessarily involving “his special skills as a lawyer.” The trial court’s
imposition of the 83B1.3 enhancement was affirmed.

United States v. Nuzzo, 385 F.3d 109 (2d Cir. 2004). The defendant was an inspector for
the INS at JFK airport who was later fired because he was recruited by a drug smuggling
operation to assist in smuggling cocaine into the United States from Guyana. After his
termination he was arrested as he arrived at the airport from Guyana with a suitcase containing
12 kilograms of cocaine. The Second Circuit rejected the application of an abuse of trust
enhancement under 83B1.3 because there was insufficient evidence that the defendant used his
former position to facilitate the crimes with which he was charged.

United States v. Downing, 297 F.3d 52 (2d Cir. 2002). The defendants, a certified public
accountant and a former employee of the same firm, were convicted of conspiracy to commit
wire fraud and securities fraud. The appellate court held that the district court properly increased
the defendants' base offense level by two pursuant to 83B1.3. The defendants argued that 83B1.3
should not apply to them because the conspiracy never progressed to a stage at which they used
their accounting skills in a manner that significantly facilitated the commission or concealment of
the offense. Despite the absence of binding precedent in the case law, the court concluded, on
the basis of general principles set forth in the guidelines and the approach to similar cases taken
by other circuits, that 83B1.3, like most specific offense characteristics, applies to inchoate
crimes if the district court determines "with reasonable certainty" that a defendant “specifically
intended" to use a special skill or position of trust in a manner that would have significantly
facilitated the commission or concealment of the conspiracy.

United States v. Barrett, 178 F.3d 643 (2d Cir. 1999). The district court found that a
vice-president of the sales department of a corporation abused his position of trust by submitting
false invoices and check requests to embezzle $714,000. On appeal, the defendant argued that he
did not hold a fiduciary position with his employer because he was involved in sales rather than
financial operations. The Second Circuit found that the defendant’s position as vice president
facilitated his crime because he was able to submit requests for checks without review and had
access to records that enable him to create false invoices. His position provided freedom to
commit a difficult-to-detect wrong. The Second Circuit also rejected the defendant’s assertion
that the adjustment was inapplicable because he held no position of trust with the bank. The
defendant’s relationship with his employer, which had a relationship with the bank, enabled the
defendant to commit and conceal his crime. See also United States v. Crisci, 273 F.3d 235 (2d
Cir. 2001).

United States v. Ntshona, 156 F.3d 318 (2d Cir. 1998). The district court enhanced the
sentence of the defendant's physician for abuse of a position of trust because she signed false
certificates of medical necessity for Medicare reimbursement. On appeal, the defendant argued
that an abuse of trust is the essence of the crime of Medicare fraud and therefore already
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accounted for in the base offense level. Rejecting this argument, the Second Circuit held that a
doctor convicted of using her position to commit Medicare fraud is involved in a fiduciary
relationship with her patients and the government and hence is subject to an enhancement under
83BL1.3. See United States v. Rutgard, 116 F.3d 1270, 1293 (9th Cir. 1997); United States v.
Adam, 70 F.3d 776, 782 (4th Cir. 1995).

§3B1.4 Using a Minor to Commit a Crime

United States v. Lewis, 386 F.3d 475 (2d. Cir. 2004). The defendant conspired with
others to distribute large amounts of heroin, cocaine, and crack at a housing project. The district
court applied the two-level enhancement under 83B1.4 for using a minor to commit an offense.
The Second Circuit affirmed the enhancement because the defendant does not need to have
actual knowledge that the person committing the offense is a minor, and the use of a minor by
one of the defendant’s co-conspirators was a reasonably foreseeable act in furtherance of the
conspiracy.

Part C Obstruction

§3C1.1 Obstructing or Impeding the Administration of Justice

United States v. Byors, 586 F.3d 222 (2d Cir. 2009). The defendant was charged with
bank fraud and he thereafter attempted to obstruct justice by contacting witnesses. He was then
indicted on fraud and money laundering counts. He eventually pleaded guilty to sixteen counts
of fraud and money laundering. The district court applied a two-level enhancement for
obstruction of justice. On appeal, the defendant argued that the court erred in applying this
enhancement because his obstruction of justice related to his underlying fraud offenses and not to
the money laundering offenses. Application Note 2(c) of the money laundering guideline,
section 2S1.1 states, in relevant part, that: “application of any Chapter Three adjustment shall be
determined based on the offense covered by this guideline (i.e., the laundering of criminally
derived funds) and not on the underlying offenses from which the laundered funds were derived.”
The Second Circuit held, on an issue of first impression, that Application Note 2(C) to section
2S1.1 of the guidelines does not preclude an enhancement for obstruction of justice pursuant to
83CL1.1 of the Guidelines where a defendant’s obstruction relates to an offense underlying a
money laundering offense but not to the money laundering offense itself.

United States v. Blount, 291 F.3d 201 (2d Cir. 2002). The Second Circuit affirmed the
district court’s application of the adjustment under 83C1.1 for defendant’s perjurious testimony.
On appeal, the defendant argued that there were discrepancies as to whether he testified that he
had never distributed cocaine or whether he had never distributed it in certain contexts. The
Second Circuit held that his claim was without merit based on the trial court transcripts.

United States v. Feliz, 286 F.3d 118 (2d Cir. 2002). The district court determined that the
defendant’s willful attempt to support a false alibi based on the lies of others to the police
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constituted obstruction of justice under 83C1.1. On appeal, the defendant argued that willful
obstruction of justice only includes “unlawful attempts to influence witnesses once formal
proceedings have been initiated.” The Second Circuit disagreed, noting that 83C1.1 specifically
includes obstruction during investigation, prosecution, or sentencing. Citing United States v.
White, 240 F.3d 127 (2d Cir. 2001), cert. denied, 124 S. Ct. 157 (2003), the court held that
obstruction of justice may occur both pre- and post-arrest.

United States v. Crisci, 273 F.3d 235 (2d Cir. 2001). The defendant was convicted of
bank fraud (18 U.S.C. §1344) and making false statements to federal law enforcement agents
(18 U.S.C. 81001). The district court applied the obstruction of justice adjustment. The Second
Circuit held that the district court properly applied the adjustment, noting that there does not need
to be a specific finding regarding intent to obstruct justice and that the court could rely on the
false statements conviction. The court cited Application Note 7, to 83C1.1 in support of its
holding.

United States v. Carty, 264 F.3d 191 (2d Cir. 2001). The district court did not err in
imposing an obstruction of justice enhancement after the defendant willfully fled to the
Dominican Republic and stayed there to avoid sentencing. The defendant claimed that the
guideline did not apply because the court did not make a requisite finding that he had the
""specific intent to obstruct justice.” The Second Circuit held that the defendant’s willful
avoidance of a judicial proceeding was inherently obstructive of justice and worthy of a two-level
enhancement under 83C1.1. The court held that because the defendant’s actions were made in
order to avoid sentencing, he acted with specific intent to obstruct justice, making it unnecessary
for the court to use the precise words "intent to obstruct justice.”

United States v. Cassiliano, 137 F.3d 742 (2d Cir. 1998). On appeal, the defendant
challenged the obstruction of justice enhancement to her sentence for conviction of wire fraud.
The district court granted the adjustment because of her obstructive conduct in alerting another
individual that he was a target of an investigation. The Second Circuit affirmed the district
court’s enhancement, holding that the defendant’s obstructive conduct was willful and that the
defendant’s own statements acknowledged that she was fully cognizant of the fact that her tips
would prevent the further collection of evidence. See also United States v. Riley, 452 F.3d 160
(2d Cir. 2006) (upholding enhancement for defendant who repeatedly told his girlfriend to keep
his guns away from the authorities, either by concealing them or disposing of them).

United States v. Vegas, 27 F.3d 773 (2d Cir. 1993). Contrary to the government's
argument, United States v. Dunnigan, 507 U.S. 87 (1993), and United States v. Shonubi, 998
F.2d 84 (2d Cir. 1993), do not stand for the assertion that every time a defendant is found guilty,
despite his testimony, the court must hold a hearing to determine whether or not the defendant
committed perjury. On the contrary, these decisions hold that when the court wishes to impose
the enhancement over the defendant's objection, the court must consider the evidence and make
findings to establish a willful impediment or obstruction of justice. In this case the district court
determined that the evidence of perjury was not sufficiently clear to determine whether perjury
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had or had not been committed. Therefore an additional penalty for obstruction of justice was
not appropriate.

§3C1.2 Reckless Endangerment During Flight

United States v. Morgan, 386 F.3d 376 (2d Cir. 2004). The Second Circuit affirmed a
reckless endangerment enhancement under 83C1.2 for throwing a loaded handgun into an area
where children were playing. Such conduct created a substantial risk of death or serious bodily
injury to those children and to the other bystanders, and was a gross deviation from the standard
of care that a reasonable person would exercise in a similar situation.

Part D Multiple Counts

§3D1.1 Procedure for Determining Offense Level on Multiple Counts

See United States v. Gordon, 291 F.3d 181 (2d Cir. 2002), 83D1.2.

§3D1.2 Groups of Closely Related Counts

United States v. Hasan, 586 F.3d 161 (2d Cir. 2009). The defendant was convicted of
kidnapping, conspiracy to commit kidnapping, and passport fraud. At sentencing, the district
court grouped the kidnapping and conspiracy to commit kidnapping counts under 83D1.2, but did
not include the passport fraud conviction in this grouping. On appeal, the defendant argued that
the three convictions should have been grouped because all three charges arose from a common
scheme as a part of “a single criminal episode” pursuant to Application Note 3 to §83D1.2. The
Second Circuit rejected this argument, stating that, pursuant to 83D1.2(a)-(b), convictions are
grouped only when they involve the same victim and, in this case, the victim of the kidnapping
and conspiracy charges were the same two individuals, while “society at large . . . was the victim
of [the defendant’s] passport fraud.”

United States v. Vasquez, 389 F.3d 65 (2d Cir. 2004). The defendant, a prison guard,
engaged in unlawful sexual activity with a single inmate on two separate occasions. The district
court did not group the sexual offenses against the single inmate, pursuant to 83D1.2(b), which
states that counts involve substantially the same harm “when counts involve the same victim and
two or more acts or transactions connected by a common criminal objection or constituting a
common scheme or plan.” On appeal, the defendant argued that the examples provided in
Application Note 4 to 83D1.2 indicate that grouping of the same crimes involving the same
person is appropriate whenever the crimes do not involve the use of force. The Second Circuit
disagreed, holding that the use of force is not a requirement for placing the same crimes against
the same person in separate groups. The appellate court reasoned that crimes do not necessarily
“involve substantially the same harm” just because force is not used and, moreover, regardless of
force, “two episodes of sexual conduct that society has legitimately criminalized occurring with
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the same person on difference days are not ‘substantially the same harm.””

United States v. Gordon, 291 F.3d 181 (2d Cir. 2002). The district court erred by
grouping the defendant’s offenses under 83D1.2(c) rather than under 83D1.2(d). The
government claimed that there was error in the grouping of the defendant’s mail fraud and tax
evasion counts. Essentially the government claimed that the grouping should have been under
83D1.2(c)-which groups offenses that are “closely related"-rather than under 83D1.2(d)-under
which crimes are grouped that are of the “same general type.” The Second Circuit held that
grouping of offenses is not optional, but rather is required by the guidelines. Section 3D1.2(d)
was the appropriate guideline for fraud and tax evasion cases. If there is a choice to be made
between guidelines, crimes that fall within a quantifiable harm fall under 83D1.2(d). Finally, the
Second Circuit held that this error was a substantial harm to society because the defendant
received a much more lenient sentence than would otherwise have been imposed. Therefore, the
sentence was vacated and the case remanded.

§3D1.3 Offense Level Applicable to Each Group of Closely Related Counts

See United States v. Gordon, 291 F.3d 181 (2d Cir. 2002).

§3D1.4 Determining the Combined Offense Level

United States v. Vasquez, 389 F.3d 65 (2d Cir. 2004). Noting that “[t]he Guidelines
provide a set of grouping rules to guard against the risk that technically distinct but related forms
of criminal conduct, capable of being charged in separate counts, do not result in excessive
punishment,” the Second Circuit cited 83D1.4 as “modulat[ing] the degree of increased
punishment by a formula that increases the adjusted offense level by small increments depending
primarily on the number of groups.”

See United States v. Gordon, 291 F.3d 181 (2d Cir. 2002), 83D1.2.
Part E Acceptance of Responsibility

§3E1.1 Acceptance of Responsibility

United States v. Guzman, 282 F.3d 177 (2d Cir. 2002). The district court did not err in
finding that the defendant’s post-plea conduct was inconsistent with a finding of acceptance of
responsibility. Although the district court agreed that the defendant pled guilty in a timely
fashion, his conduct after that plea, including his presence at the Department of Motor Vehicles
(the scene of his crimes) and his association with people “from his criminal past” while there
were indicative that he continued to engage in criminal behaviors. The Second Circuit held that
it will only overturn a district court decision with regard to acceptance of responsibility if the
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factual determination is without foundation. See also United States v. McLean, 287 F.3d 127 (2d
Cir. 2002).

United States v. Rood, 281 F.3d 353 (2d Cir. 2002). The district court erred in deciding
not to award the defendant the three-level decrease available for acceptance of responsibility
based on 83E1.1(b). The district court granted the defendant the two-level decrease for
acceptance of responsibility based on 83E1.1(a) but refused to grant him the three-level decrease
basing its decision on “conduct other than the factors and criteria listed in” the subsection. The
Second Circuit held that because 83E1.1(b) delineates specific factors that the defendant must
meet in order to qualify for the reduction, if the defendant meets those factors, the sentencing
court does not have discretion not to award the reduction.

United States v. Yu, 285 F.3d 192 (2d Cir. 2002). The district court did not err in refusing
to grant the defendant an extra point reduction for acceptance of responsibility where the belated
plea was not sufficiently timely so as to conserve government resources.

United States v. Zhuang, 270 F.3d 107 (2d Cir. 2001). The district court did not err when
it refused to grant the defendant a two-level adjustment for acceptance of responsibility. The
court followed the PSR’s recommendation against a reduction for acceptance of responsibility
because the defendant’s statements reflected a lack of recognition that he had committed the
crime. The PSR revealed that the defendant stated that the crime had nothing to do with him,
that he was paid to do the job, that he was only a "middle person,” and that he did not understand
how the jury could have convicted him. The court ruled that these grounds were sufficient to
deny the adjustment.

United States v. Ortiz, 218 F.3d 107 (2d Cir. 2000). The court concluded that the district
court’s denial of 83E1.1 adjustment based on defendant’s continued and repeated use of
marijuana while on pretrial release, after plea, and after being specifically admonished to
discontinue use, was not an abuse of discretion.

United States v. Austin, 17 F.3d 27 (2d Cir. 1994). The defendant challenged the district
court's refusal to grant a reduction for acceptance of responsibility. The circuit court remanded
for resentencing, and held that the district court had no basis to deny the defendant a reduction
for acceptance of responsibility when the defendant refused to provide information that was
outside the "fruits and instrumentalities " of the offense of conviction. The court held that the
refusal to accept responsibility for conduct beyond the offense of conviction may only be used to
deny a reduction under 83E1.1 when the defendant is under no risk of subsequent criminal
prosecution for that conduct. However, a defendant's voluntary assistance in recovering "fruits
and instrumentalities” outside the offense of conviction may be considered as a factor for
granting acceptance of responsibility. See United States v. Oliveras, 905 F.2d 623, 628-30 (2d
Cir. 1990).
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THIRD CIRCUIT

Part A Victim-Related Adjustments

§3A1.1 Vulnerable Victim

United States v. Cruz, 106 F.3d 1134 (3d Cir. 1997). The district court properly applied
the vulnerable victim enhancement to the defendant's sentence pursuant to 83A1.1(b). The
appellate court found that the enhancement was appropriate regardless of the fact that the victim
was only a passenger in a carjacked vehicle and the crime was not committed with a view to her
vulnerability. The defendant, relying on the Sixth Circuit minority position, argued that in order
to apply the enhancement properly, the victim must be the actual victim of the offense of the
conviction. The appellate court, relying on the majority of circuits, rejected this reasoning and
held that the courts should not interpret 83A1.1(b) narrowly but should look to the defendant's
underlying conduct to determine whether the enhancement may be applicable. See also U.S. v.
Hoffecker, 530 F.3d 137 (3d Cir. 2008), cert. denied, 129 S. Ct. 652 (2008).

§3A1.2 Official Victim

United States v. Fisher, 502 F.3d 293 (3d. Cir. 2007). Defendant pled guilty to being a
felon in possession of a firearm. After conducting an evidentiary hearing, the trial court found
that defendant pointed a gun at a law enforcement officer, began to pull trigger, and moved the
barrel of the firearm in a menacing fashion. Based upon these factual findings, the trial court
applied both a four-level enhancement for possession in relation to another felony offense
pursuant to 82K2.1(b)(5)" and a six-level increase for creating a risk of serious bodily injury
pursuant to 83A1.2(c)(1). The Third Circuit upheld the enhancements, holding that both
enhancements could be simultaneously applied, despite the defendant’s double-counting
argument, because the 82K2.1 enhancement involved the use of a firearm whereas the 83A1.2
enhancement involved a law enforcement victim.

Part B Role in the Offense

§3B1.1 Aqggravating Role

United States v. Cefaratti, 221 F.3d 502 (3d Cir. 2000). The district court did not err in
applying an upward adjustment for the defendant’s leadership role in the offense. The defendant,
an owner and president of a cosmetology school, pled guilty to engaging in monetary transactions
in property derived from specified unlawful activity, mail fraud, student loan fraud, and
destruction of property to prevent seizure. The defendant disputed that he was a leader in the

! Redesignated as §2K2.1(b)(6), effective November 1, 2006, by amendment 691.
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fraud and claimed that even if he was a leader in the fraud, he was not a leader in the subsequent
money laundering activities. The Third Circuit found that the defendant specifically admitted he
exercised a managerial function with respect to the secretarial staff, and the record showed he
instructed two staff members to submit fraudulent deferment and forbearance forms and to mail
checks on behalf of student borrowers nearing default. The adjustment was therefore proper.

United States v. DeGovanni, 104 F.3d 43 (3d Cir. 1997). The district court erred in
enhancing the defendant’s sentence as a “supervisor” for purposes of §3B1.1(c) based on his de
Jjure position as a squad sergeant in the police department, without any evidence that he actually
supervised the illegal activity of the other police involved in the offenses. The defendant pleaded
guilty to interference with interstate commerce by robbery and obstruction of justice but asserted
that the meaning of “supervisor” as defined by the guidelines was beyond the scope of his
activity. He characterized his role as no more than a secondary passive one in the offense. The
circuit court agreed and held that, in the context of 83B1.1(c), the two-level enhancement applies
only when the *“supervisor” is a supervisor in the criminal activity. The case was remanded for
resentencing.

§3B1.2 Mitigating Role

United States v. Holman, 168 F.3d 655 (3d Cir. 1999). The defendant pled guilty to
possession with intent to distribute cocaine. The total amount of cocaine attributed to the
conspiracy was 50 kilograms, and the defendant admitted being a distributor and that 10
kilograms were attributable to him. The district court did not clearly err in finding that a
distributor in a conspiracy to distribute ten kilograms is not entitled to a mitigating role
adjustment.

United States v. Haut, 107 F.3d 213 (3d Cir.1997). The district court did not err in
finding that the defendants were minimal participants under §83B1.2(a). At the defendants'
sentencing for conspiracy to commit malicious destruction of property by means of fire, in
violation of 18 U.S.C. § 371, the district court decreased the defendants' offense levels by four
levels based on minimal participation in the offense. The government challenged this finding.
The commentary to 83B1.2 states that minimal participants are "among the least culpable of
those involved in the conduct of a group.” The district court found that the defendants did not
have a financial interest in the bar they had burned and did not financially benefit from the arson.
The circuit court stated that it was correct to examine the economic gain and physical
participation of the defendants, as well as to assess "the demeanor of the defendants and all the
relevant information to ascertain [their] culpability in the crime."

United States v. Romualdi, 101 F.3d 971 (3d Cir. 1996). The district court erred in
granting the defendant a three-level downward departure based on his mitigating role in an
offense of possession of child pornography, 18 U.S.C. § 2252(a)(4). The defendant pleaded
guilty to possession of child pornography and the government recommended a 12-month
sentence, the bottom of the 12- to 18-month sentencing range. Although a mitigating role
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reduction was not available to the defendant under 83B1.2 because the offense of possession is a
"single person™ act that does not involve concerted action with others, the district court departed
down from the guidelines by analogy to that guideline. The district court sentenced the
defendant to three years' probation, six months of which would be served in home confinement,
and a $5,000 fine, citing the Third Circuit's opinion in United States v. Bierley, 922 F.2d 1061
(3d Cir. 1990). The Bierley court had permitted a departure based on an analogy to the
mitigating role reductions where the defendant, convicted of receipt of child pornography, would
have qualified for such a reduction had the other participants in the offense not been undercover
agents. The government argued that the district court improperly departed under the holding in
Bierley because to qualify for a mitigating role reduction, or an analogous departure, the offense
must involve more than one participant. The circuit court declined to extend Bierley to single
actor offenses, agreeing with the government’s position.

§3B1.3 Abuse of Position of Trust or Use of Special Skill

United States v. Thomas, 315 F.3d 190 (3d Cir. 2002). The district court did not err in
applying the 83B1.3 enhancement for abuse of a position of trust to the defendant, who was a
home aid to her elderly victim. The defendant held a position of trust vis-a-vis her employer in
that she was trusted to open the victim’s mail and had authority to pay the victim’s bills. These
tasks demonstrated that the victim had counted upon the judgment and integrity of the defendant,
who defrauded the victim by inducing the victim to sign and vouch for checks that the defendant
cashed for her own benefit.

United States v. Cianci, 154 F.3d 106 (3d Cir. 1998). The district court did not err in
considering uncharged conduct in applying an enhancement for abuse of a position of trust. The
defendant was convicted of tax evasion after he used his position as an executive in an
electronics firm to devise a scheme involving a shell corporation and falsified documents to
embezzle and sell the company's products. He then concealed income from these sales from the
IRS. The district court applied the abuse of trust enhancement based on the trust relationship the
defendant had with his employer. The court of appeals held that, even though the defendant's
employer was not the victim of the tax evasion, the offense of conviction, the defendant's
uncharged criminal conduct toward the company was relevant for purposes of the enhancement.
No language in the applicable guideline requires that the victim in the trust relationship be the
victim of the offense of conviction. See also, U.S. v. Hoffecker, 530 F.3d 137 (3d Cir. 2008),
cert. denied, 129 S. Ct. 652 (2008); but see, e.g., United States v. Guidry, 199 F.3d 1150 (10th
Cir. 1999).

United States v. Urban, 140 F.3d 229 (3d Cir. 1998). The district court did not err in
enhancing the defendant's sentence for use of a special skill. The defendant, who was convicted
of possession of an unregistered destructive device (components of a canister grenade) argued
that he had received no special training or education. The court of appeals held that it was
sufficient that the defendant was self-taught in the construction of the destructive device, using
his mechanical background and training and his own research and experimentation.
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§3B1.4 Use of a Minor To Commit a Crime

United States v. Pojilenko, 416 F.3d 243 (3d Cir. 2005), cert. denied, 128 S. Ct. 883
(2008). The defendant was part of a criminal enterprise that committed various crimes including
robbery, extortion, fraud, and drug trafficking. The Third Circuit rejected a 83B1.4 increase for
using a minor. The court determined that the record did not support a finding that the defendant
committed an affirmative act beyond mere partnership. A co-conspirator recruited and directed
the minor before the defendant became involved in the robbery. No other affirmative action was
taken by the defendant regarding the minor’s participation. The court also ruled that the
defendant could not be held accountable for a co-conspirator’s reasonably foreseeable use of the
minor. The use of the minor enhancement must be based on an individualized determination of
each defendant’s culpability.

United States v. Thornton, 306 F.3d 1355 (3d Cir. 2002). The district court did not err in
applying the 83B1.4 enhancement for using a minor to commit the offense. The defendant, who
was convicted of conspiring to distribute crack cocaine, argued that the enhancement should not
apply because he had not known that one of his distributors was a minor. The Third Circuit
upheld the use of the enhancement, joining two other circuits in holding that 83B1.4 does not
include a scienter requirement.

United States v. Mackins, 218 F.3d 263 (3d Cir. 2000). The district court did not err in
applying a two-level upward adjustment for the defendant’s use of a minor in committing the
offense. The defendant pled guilty to conspiracy to distribute and possession with intent to
distribute crack cocaine. He conceded that an individual involved in the conspiracy was not over
18 years of age throughout the course of the conspiracy. However, he argued the district court
erred in raising the applicability of the enhancement sua sponte, and that it erred in imposing the
adjustment, claiming the record lacked “a factual basis for determining that [the juvenile] became
part of the conspiracy while still a minor.” The Third Circuit found the district court did not err
by raising the issue because the parties had been notified and given an opportunity to brief the
issues prior to sentencing. Further, the court held the defendant’s contention that the record was
not clear contradicted his concession before the district court that “[the juvenile] was not over 18
years of age throughout the course of the conspiracy.”

Part C Obstruction

§3C1.1 Obstructing or Impeding the Administration of Justice

United States v. Clark, 316 F.3d 210 (3d Cir. 2003). The district court erred in applying
the 83C1.1 obstruction of justice enhancement to the defendant because the conduct upon which
the enhancement was based was coterminous with the conduct for which he was convicted. The
defendant had been convicted of falsely representing himself to be a citizen of the United States
by claiming that he had been born in the U.S. Virgin Islands instead of Jamaica. On several
different occasions, the defendant made such false representations to representatives of the INS
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and other federal officials. He then tried to buttress his claim with a bogus birth certificate from
the Virgin Islands. At sentencing, the district court applied the 83C1.1 enhancement based on
the defendant’s use of the birth certificate. The Third Circuit held that this conduct was
encompassed within the offense of conviction and that accordingly the enhancement was not
proper.

United States v. Jenkins, 275 F.3d 283 (3d Cir. 2001). The district court erred in applying
the obstruction of justice enhancement in 83C1.1 because the defendant’s failure to appear in
state court in a case that was related to the federal investigation did not compromise the federal
investigation in any way. According to the Third Circuit, the defendant need not be aware of the
federal investigation at the time of the obstructive conduct in order for the enhancement to apply.
However, “there must be a nexus between the defendant’s conduct and the investigation,
prosecution, or sentencing of the federal offense,” that is, “the federal proceedings must be
obstructed or impeded by the defendant’s conduct.” In this case, that requirement was not met.

United States v. Imenec, 193 F.3d 206 (3d Cir. 1999). The Third Circuit held that 83C1.1
requires a two-level enhancement for obstruction of justice when a defendant fails to appear at a
judicial proceeding, state or federal, relating to the conduct underlying the federal criminal
charge. The defendant was arrested after selling crack cocaine to undercover Philadelphia police
officers and charged in state court. He was ordered to appear in state court for a preliminary
hearing. Before the hearing, the court issued a federal arrest warrant for federal drug offenses
based on the same events. Federal authorities intended to arrest the defendant when he attended
the preliminary hearing but he never appeared in state court. The following year, a federal grand
jury returned an indictment against the defendant. After his arrest a few years later, the defendant
pled guilty to conspiracy to distribute cocaine base in violation of 21 U.S.C. § 846, and the court
sentenced him to 151 months' imprisonment. In rejecting the defendant’s argument that 83C1.1
was inapplicable, the appellate court held that the term “instant offense” in 83C1.1 refers to the
criminal conduct underlying the specific offense of conviction and that the term was not limited
to the specific offense of conviction itself. The appellate court reasoned that the rationale
underlying the obstruction of justice enhancement (i.e., that "'a defendant who commits a crime
and then . . . [makes] an unlawful attempt to avoid responsibility is more threatening to society
and less deserving of leniency than a defendant who does not so defy' the criminal justice
process") applies with equal force whether the investigation is being conducted by state or federal
authorities. Id. at 208 (internal quotations and citations omitted).

United States v. Williamson, 154 F.3d 504 (3d Cir. 1998). The district court did not err in
concluding that an upward adjustment for obstruction of justice was mandatory once the court
had determined that obstruction had occurred. The defendant argued that the failure of 83C1.1 to
include words such as “must” or “shall” renders the guideline ambiguous as to whether the
adjustment must follow a determination that the defendant has engaged in obstructive conduct.
Under the rule of lenity, this ambiguity must be interpreted in a defendant's favor, the defendant
argued. The court of appeals rejected this contention, finding that the logical structure of the
guideline clearly commands that the increase be applied following a finding that the defendant
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willfully obstructed the administration of justice. This holding is consistent with that of all other
circuits which have considered the question.

United States v. Kim, 27 F.3d 947 (3d Cir. 1994). The district court did not err in
enhancing the defendant's sentence for obstruction of justice pursuant to 83C1.1. The defendant
was originally indicted for conspiracy to distribute methamphetamine in violation of 21 U.S.C.

8 846 and for possession with intent to distribute methamphetamine in violation of 21 U.S.C.

8 841. He argued that his false cooperation related only to the conspiracy count of which he was
acquitted; thus the obstruction of justice could not relate to the "instant offense.” See 83C1.1.
Although the circuit court acknowledged that the defendant's false cooperation related to the
conspiracy count, that fact alone did not preclude the obstruction of justice from also relating to
the possession count. The facts as a whole supported the conclusion that the defendant's conduct
affected the "investigation, prosecution, or sentencing™ of the possession offense even though the
defendant's possession was complete when the government took the drugs.

Part D Multiple Counts

§3D1.2 Groups of Closely-Related Counts

United States v. Cordo, 324 F.3d 223 (3d Cir. 2003). The defendant was convicted of
mail fraud and money laundering. The Third Circuit reversed the district court’s decision that
the defendant’s mail fraud and money laundering convictions should not have been grouped
under 83D1.2. The Third Circuit noted that the circumstances under which money laundering
charges should be grouped with charges for other related conduct was an issue that was
frequently confronted by the district courts, but had been only rarely addressed by the Third
Circuit. At issue here was subsection (b) to 83D1.2, which provides that counts involve
substantially the same harm when they "involve the same victim and two or more acts or
transactions connected by a common criminal objective or constituting part of a common scheme
or plan." The defendant urged that the identifiable victims of both his acts of fraud and money
laundering were the same. The government asserted that there were different victims involved:
the mail fraud victimized the investors themselves, whereas the money laundering offenses
effected only a societal harm. The government asserted further that where the money laundering
victims were identical to the victims of the related offenses, the counts should be grouped. The
Third Circuit concluded that it could not agree with the district court that the money laundering
in the instant case had no identifiable victim. The court held that in this case the acts of money
laundering and mail fraud were all "in furtherance of a single fraudulent scheme" to defraud
identifiable victims—unsuspecting investors and funeral homes. Thus, grouping under 3D1.2 was
required.

United States v. Vitale, 159 F.3d 810 (3d Cir. 1998). The appellate court held that the
defendant was not entitled to have his wire fraud and tax evasion offenses grouped for sentencing
purposes. The district court refused to group the counts, and used the multi-count rules under
83D1.4 to increase the defendant’s base offense level two levels, based on the number of units.
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The defendant argued that the wire fraud and tax evasion counts should be grouped under
83D1.2(c) because the wire fraud embodies conduct that is treated as a specific offense
characteristic of the tax evasion count. The appellate court upheld the district court’s decision
not to group the offenses, relying on its decision in United States v. Astorri, 923 F.2d 1052 (3d
Cir.), cert. denied, 502 U.S. 970 (1991). The appellate court noted that if the counts are to be
grouped “there would be no accounting in the sentence for the fact that Vitale had evaded taxes,
and in effect his conviction on that count would be washed away.” Vitale at 814. The court
added that the two-level enhancement to the tax evasion count (raising it from level 21 to 23)
cannot affect the offense level of the higher wire fraud charge (level 25). The court stated:
“[b]ecause the two-point adjustment to the tax evasion offense level has no significance to and
does not in fact adjust the overall sentence, it does not cause the kind of adjustment referred to in
83D1.2(c).” The court concluded that evading taxes on $12 million is patently “significant
additional criminal conduct” which would not be punished if the counts were grouped.

United States v. Ketcham, 80 F.3d 789 (3d Cir. 1996). The appellate court reversed and
remanded the defendant's sentence for offenses involving the transportation and distribution of
child pornography in interstate commerce in violation of 18 U.S.C. 88 2252(a)(1), (a)(2), and
(a)(4)(B). The district court correctly refused to group the defendant's offenses pursuant to
83D1.2(b) because each count involved different victims. The appellate court held that the
primary victims that Congress sought to protect in the various sections of the Protection of
Children Against Sexual Exploitation Act were the children, and not just society at large.
Section 2252, by proscribing the subsequent transportation, distribution, and possession of child
pornography, discourages its production by depriving would-be producers of a market.
Therefore, since the primary victims of offenses under 18 U.S.C. § 2252 are the children depicted
in the pornographic materials, and because the defendant's four counts of conviction involved
different children, the district court correctly concluded that grouping the defendant's offenses
pursuant to 83D1.2(b) was inappropriate. Nevertheless, the appellate court reversed the
defendant's sentence because it found that the court's application of the five-level increase under
82G2.2(b)(4) for engaging in "a pattern of activity involving the sexual abuse or exploitation of a
minor" was inappropriate. The court explained that "sexual exploitation” is a term of art, and
that "a defendant who possesses, transports, reproduces, or distributes child pornography does
not sexually exploit a minor even though the materials possessed, transported, reproduced, or
distributed “involve' such sexual exploitation by the producer.” "Section 2G2.2(b)(4) of the
guidelines singles out for more severe punishment those defendants who are more dangerous
because they have been involved first hand in the exploitation of children."”

Part E Acceptance of Responsibility

§3E1.1 Acceptance of Responsibility

United States v. Williams, 344 F.3d 365 (3d Cir. 2003). The defendant appealed his
conviction for carrying a firearm. The government cross-appealed the decision to grant the
defendant an offense level reduction under 83E1.1 as to a separate count for bank robbery. The
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defendant received the acceptance of responsibility reduction for pleading guilty to the bank
robbery charge, in spite of the fact that he contested the section 924(c) charge. The government
argued that the district court failed to take into account that the defendant denied "relevant
conduct™ as defined in Application Note 1(a) to 83E1.1, which provides in pertinent part that "a
defendant who falsely denies, or frivolously contests, relevant conduct that the court determines
to be true has acted in a manner inconsistent with acceptance of responsibility.” The Third
Circuit held that the government wrongly treated Application Note 1(a) as establishing a per se
bar to a reduction for acceptance of responsibility. The court found that even if the defendant
"falsely" denied, or frivolously "contested, relevant conduct,” the guidelines make clear that this
is an "appropriate consideration[ ]" for a court to take into account "in determining whether a
defendant qualifies" for the reduction, but not the only consideration. See 83E1.1, comment.
(n.1(a)) (stating that a court is "not limited to" the listed considerations). The court also
explained that it could be argued that the gun activity on which the defendant proceeded to trial
was not "relevant conduct” as that term is defined under the guidelines. The court noted that in
United States v. Cohen, 171 F.3d 796, 806 (3d Cir. 1999), it discussed a situation similar to that
presented here, calling it an "unusual situation” where "the defendant has pleaded guilty to some
of the charges against him . . . while going to trial on others.”" Id. at 806. The court stated that in
such a case, "the trial judge has the obligation to assess the totality of the situation in determining
whether the defendant accepted responsibility.' " Id. at 806. The court therefore concluded that,
because the defendant pled guilty to the bank robbery charge, the reduction in his sentence for
acceptance of responsibility with regard to that count was not improper, and deferred to the
district court.

United States v. Zwick, 199 F.3d 672 (3d Cir. 1999). The district court erred in not
considering an additional one-level reduction in the offense level for acceptance of responsibility.
The defendant pled guilty to bank fraud and mail fraud. After trial, the defendant was convicted
of theft or bribery concerning programs receiving federal funds. At sentencing, the district court
awarded the defendant a two-level reduction for his acceptance of responsibility, but rejected the
additional one-level reduction, stating he was not entitled because the government was required
to prepare for trial on one count. The Third Circuit held 83E1.1(b) requires that the defendant
timely provide complete information or notice of an intention to plead guilty but did not require,
either expressly or impliedly, that the defendant actually forego a trial. The Court further stated
if the Commission intended to "limit the award of the point to situations in which a plea was
entered, or resources were actually conserved, they could have crafted the language to reflect this
intention.”

United States v. Cohen, 171 F.3d 796 (3d Cir. 1999). The district court erred when it
awarded the defendant a two-level reduction for acceptance of responsibility, after the defendant
was convicted at trial on some charges and then pled guilty to the remaining charges. The
government argued that the defendant should not have received the reduction because he went to
trial on some of the counts. Under 83E1.1, comment. (n.2), subject to rare exceptions, the
adjustment for acceptance of responsibility “is not intended to apply to a defendant who puts the
government to its burden of proof at trial by denying the essential elements of guilt, is convicted,
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and only then admits guilt and expresses remorse.” The application note does not violate a
defendant’s right to trial but creates a constitutional incentive for a defendant to plead guilty.
The guidelines require the court to group the multiple counts of conviction before determining
whether to apply the adjustment for acceptance of responsibility. The determination requires the
court to make a “totality” assessment as to whether credit for acceptance of responsibility is
appropriate, given the defendant’s decision to plead guilty to some of the counts only after being
convicted of the other counts.

United States v. Sally, 116 F.3d 76 (3d Cir. 1997). As an issue of first impression for the
Third Circuit, the court held that "post-offense rehabilitation efforts, including those which occur
post-conviction, may constitute a sufficient factor warranting a downward departure provided
that the efforts are so exceptional as to remove the particular case from the heartland in which the
acceptance of responsibility guideline was intended to apply.” The circuit court, adopting the
Fourth Circuit's decision in United States v. Brock, 108 F.3d 31, 32 (4th Cir. 1997), and its
analysis of Koon v. United States, 518 U.S. 81 (1996), held that the factor of "post-offense
rehabilitation” had not been forbidden by the Sentencing Commission as a basis for departure
under the "appropriate” circumstances. The case was remanded for the district court to determine
whether the defendant's post-conviction rehabilitation efforts were so extraordinary or
exceptional as to qualify him for a downward departure.

United States v. Ceccarani, 98 F.3d 126 (3d Cir. 1996). In this case of first impression,
the Third Circuit joined with the First, Fifth, Seventh, Eighth and Eleventh Circuits in holding
that a sentencing judge may consider unlawful conduct committed by the defendant while on
pretrial release awaiting sentencing, as well as any violations of the conditions of this pretrial
release, in determining whether to grant a reduction in the offense level for acceptance of
responsibility under 83E1.1. The appellate court noted that 83E1.1, comment. (n.1), sets forth a
number of non-exhaustive factors which may be considered in determining whether a defendant
has accepted responsibility for his conduct. Included among the factors is consideration of
whether the defendant undertook post-offense rehabilitative efforts under 83E1.1, comment.
(n.1(g)). Because courts consider a defendant's post-offense rehabilitative efforts in granting an
acceptance of responsibility adjustment, it is consistent to consider the absence of such efforts in
denying an adjustment.

FOURTH CIRCUIT

Part A Victim-Related Adjustments

§3A1.1 Hate Crime Motivation or Vulnerable Victim

United States v. Bolden, 325 F.3d 471 (4th Cir. 2003). The district court erred in
applying the vulnerable victim two-level enhancement pursuant to 83A1.1. Although it was
indisputable that the victims were elderly, and many of them likely suffered from both mental
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and physical ailments, there were no factual findings showing that the vulnerability of the
Emerald Health’s residents facilitated the defendant's offenses. Furthermore, there were no
factual findings supporting the idea that these residents were targeted because of their unusual
vulnerability.

United States v. Hill, 322 F.3d 301 (4th Cir. 2003). The Fourth Circuit noted that under
83A1.1 a defendant should receive a two-level enhancement if he knew or should have known
that a victim of the offense was a vulnerable victim. In the instant case, the victim was in his
mid-sixties, had suffered a stroke, and lived like a hermit. The court held that there was more
than enough evidence to support the district court’s finding that the vulnerable victim
enhancement applied.

United States v. Bonetti, 277 F.3d 441 (4th Cir. 2002). The adjustment under 83A1.1 for
a vulnerable victim applied only to the victim’s vulnerability and not to the duration of the
offense.
§3A1.2 Official Victim

United States v. Harrison, 272 F.3d 220 (4th Cir. 2001). The district court correctly
applied adjustments for assault on an officer and reckless endangerment during flight under
883A1.2(b) and 3C1.2. Defendants Harrison and Burnett pled guilty to armed bank robbery,

18 U.S.C. § 2113(a), (d), and using or carrying a firearm in a crime of violence, 18 U.S.C.

8 924(c). After robbing a bank, the defendants engaged police in a high-speed multiple car chase
during which an accomplice fired shots at officers and both vehicles crashed. The defendants
argued that the adjustments made were based on the same conduct. The Fourth Circuit found
that the adjustments made under 8§3A1.2 and 3C1.2 were not erroneous because each was based
on separate conduct. The court also held that the district court did not err in finding that the
unarmed codefendant could reasonably foresee that one of his armed codefendants could fire a
weapon that would create a risk of serious bodily injury and that the defendant aided and abetted
conduct that created a substantial risk of death or serious bodily injury to the children in the
getaway cars and the public during the high-speed flight that followed the robbery.

Part B Role in the Offense

§3B1.1 Aqggravating Role

United States v. Cameron, 573 F.3d 179 (4th Cir. 2009). The district court erred when it
applied 83B1.1 because the government failed to present evidence that the defendant actually
exercised authority over other participants in the operation or actively directed its activities.
Rather, the evidence indicated only that the defendant supplied counterfeit currency to the
operation and the supplying of contraband to other participants in a conspiracy and involvement
in illegal transactions, without more, cannot sustain the application of the leadership
enhancement. See also United States v. Sayles, 296 F.3d 219, 224 (4th Cir. 2002) (discussing the
seven-factor test at 83B1.1, Application Note 2, used to determine the defendant’s leadership and
organizational role in the offense).
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United States v. Rashwan, 328 F.3d 160 (4th Cir. 2003). The Fourth Circuit noted that, in
order to increase a sentence under 83B1.1, a sentencing court should consider whether the
defendant exercised decision making authority for the venture, whether he recruited others to
participate in the crime, whether he took part in planning or organizing the offense, and the
degree of control and authority that he exercised over others. Furthermore, the court noted that
leadership over only one other participant is sufficient to support the adjustment as long as there
was some control exercised.

United States v. Nicolaou, 180 F.3d 565 (4th Cir. 1999). The district court did not err in
applying a leadership enhancement after the defendant’s related offenses were grouped. The
defendants were convicted of conducting an illegal gambling business, money laundering, and
income tax charges. Furthermore, the appellate court concluded that the defendant’s gambling
offenses were relevant conduct under the guidelines because they occurred during the
commission of, and in preparation for “the money laundering.” Without the gambling operation,
there would have been no ill-gotten gains to launder.

United States v. Turner, 198 F.3d 425 (4th Cir. 1999). Because the offense of
intentionally killing and causing the intentional killing of an individual while engaging in a
continuing criminal enterprise did not include a supervisory role as an element of the offense, a
two-level adjustment pursuant to 83B1.1(c) for the defendant’s role in the offense was not
impermissible double counting.

§3B1.2 Mitigating Role

United States v. Pratt, 239 F.3d 640 (4th Cir. 2001). Whether the defendant is a minor
participant in the conspiracy is measured not only by comparing his role to that of his
codefendants, but also by determining whether his “*conduct is material or essential to
committing the offense.””

United States v. Washington, 146 F.3d 219 (4th Cir. 1998). The district court erred in
relying on the defendant’s statements, which were protected under the defendant’s plea
agreement, to his probation officer regarding the amount of cocaine distributed to deny him a
reduction for minimal or minor participant.

§3B1.3 Abuse of Position of Trust or Use of Special Skill

United States v. Ebersole, 411 F.3d 517 (4th Cir. 2005). The facts set forth in the
presentence report did not support the imposition of the 83B1.3 enhancement. Representatives
of the victimized federal agencies, in awarding contracts to the defendant’s company, relied on
the defendant’s assertions that he was certified by state and federal regulating agencies as a
bomb-sniffing canine team handler. The presentence report describes an arms-length commercial
relationship where trust is created by the defendant’s personality or the victim’s credulity. These
facts cannot justify the abuse of trust enhancement.
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United States v. Bolden, 325 F.3d 471 (4th Cir. 2003). The Fourth Circuit noted that,
under 83B1.3, an adjustment in the base offense level was authorized if the defendant abused a
position of public or private trust in a manner that significantly facilitated the commission or
concealment of the offense. Furthermore, the court noted that the question of whether an
individual occupied a position of trust should be addressed from the perspective of the victim. In
the instant case, the victims were Medicaid and the American taxpayers. Medicaid entrusted the
defendant with thousands of dollars in prospective payments to Emerald Health that were to be
used for the benefit of its Medicaid beneficiaries. Her abuse of that authority contributed
significantly to the commission and concealment of the fraud scheme. Accordingly, the court
affirmed the district court’s application of the “abuse of position of trust” adjustment.

United States v. Caplinger, 339 F.3d 226 (4th Cir. 2003). The district court erred in
applying a two-level enhancement under §3B1.3 on the ground that the defendant abused a
position of trust when he misrepresented himself as a prominent physician in an effort to attract
investors. Application of an enhancement under 83B1.3 required more than a mere showing that
the victim had confidence in the defendant; something more akin to a fiduciary function was
required. The fact that the defendant posed as a physician did not by itself mean that he occupied
a position of trust. The defendant did not assume a physician-patient relationship with any of the
victims. Rather, the victims were simply investors who invested their money in IPI. The court
concluded that although the defendant’s assumed status as an accomplished physician was used
to persuade the investors to place money into the defendant’s venture, the facts did not support
the conclusion that the defendant, by posing as a physician, occupied a position of trust with the
victims as that term was used in §83B1.3 of the guidelines. Accordingly, the district court erred in
applying a two level enhancement under 83B1.3.

United States v. Godwin, 272 F.3d 659 (4th Cir. 2001). Adjustment for an abuse of trust
was permitted because the sentencing court found ample evidence to support the adjustment.
The evidence included the defendant’s solicitation of investors through her work as an
accountant and as a tax preparer, as well as testimony from witnesses who stated that they gave
money to the defendant because they trusted her.

United States v. Gormley, 201 F.3d 290 (4th Cir. 2000). The district court erred in
applying a 83B1.3 special skill enhancement. The defendant operated a tax preparation business
out of his convenience store. He was not an accountant and had no special training in the area of
tax preparation. The district court applied a 83B1.3 special skills enhancement, relying on the
fact that the defendant used some special skills, and that he availed himself of services of co-
conspirators who had special skills. The appellate court reversed, concluding that the defendant
did not have special skills, and that his co-conspirators' skills were not relevant to the
enhancement. The appellate court noted that “role in the offense” adjustments, such as the
special skill enhancement, are based on a defendant’s status, not based on a co-conspirator’s
action. Therefore, to the extent the district court relied on the special skills of the defendant’s co-
conspirators, it committed clear error. The district court also erred in its interpretation of the
guidelines by concluding that tax preparation as practiced by the defendant was a special skill.
The appellate court noted that a special skill usually requires substantial education, training or
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licensing, and that the record reflected that the defendant did not have any formal training in the
areas of tax preparation.

United States v. Akinkoye, 185 F.3d 192 (4th Cir. 1999). The Fourth Circuit has rejected
a mechanistic approach to abuse of trust that excludes defendants from consideration based on
their job titles. Instead, several factors should be examined in determining whether a defendant
abused a position of trust. Those factors include: 1) whether the defendant has either special
duties or special access to information not available to other employees; 2) the extent of
discretion the defendant possesses; 3) whether the defendant’s acts indicate that he is “more
culpable than the others” who are in positions similar to his and engage in criminal acts; and
4) viewing the entire question of abuse of trust from the victim’s perspective. The appellate
court stated that in reviewing the factors in the defendant’s case, the district court did not err in
determining that the defendant held a position of trust. First, the defendant had special access to
information as a real estate agent. The agency’s clients not only gave the agency confidential
information, but also keys to their homes. In addition, the defendant’s position made his criminal
activities harder to detect. Finally, although the banks may have ultimately borne the financial
burden, the clients were victimized as well because their identities and credit histories were used
to facilitate the crime.

United States v. Mackey, 114 F.3d 470 (4th Cir. 1997). The appeals court affirmed the
district court's application of a two-level enhancement for an abuse of trust. The defendant, a
group leader in the Sales Audit Department at Woodward and Lothrop, used her computer
authorization code to perpetrate fraudulent returns of merchandise credits totaling approximately
$40,000. The district court enhanced the defendant's sentence two levels under §3B1.3 of the
sentencing guidelines for "Abuse of Position of Trust or Use of Special Skill." The defendant
argued that the enhancement was unwarranted because her position did not fall within the
definition of "public or private trust." The defendant argued that her position was functionally
equivalent to an ordinary bank teller. The district court rejected the defendant's argument. The
defendant was one of two group leaders in the department and possessed a computer
authorization code that others did not and used that code to conceal the fraudulent transactions.

United States v. Moore, 29 F.3d 175 (4th Cir. 1994). The abuse of trust enhancement
must be based on an individualized determination of each defendant’s culpability and cannot be
based solely on the acts of co-conspirators.

§3B1.4 Using a Minor to Commit a Crime

United States v. Murphy, 254 F.3d 511 (4th Cir. 2001). The plain language of the
congressional directive to “promulgate guidelines or amend existing guidelines to provide that a
defendant 21 years of age or older who has been convicted of an offense shall receive an
appropriate sentence enhancement if the defendant involved a minor in the commission of the
offense,” did not expressly prohibit a younger defendant from receiving such an enhancement.
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Part C Obstruction

§3C1.1 Obstruction or Impeding the Administration of Justice

United States v. Sun, 278 F.3d 302 (4th Cir. 2002). The district court did not err when it
enhanced the sentence of a defendant because he willfully made materially false statements when
he testified at trial. The district court found that the defendant made several materially false
statements concerning his reliance on the advice of counsel, on the advice of a State Department
official, and in his denial of his intent when he committed the illegal act. Because the defendant
lied about these material issues and matters at the heart of the case, the court found sufficient
willful intent to deceive and rejected the defendant’s challenge to the two-level increase.

United States v. Godwin, 272 F.3d 659 (4th Cir. 2001). The district court correctly
enhanced the defendants’ sentence for obstruction of justice under 83C1.1. The Fourth Circuit
stated that 83C1.1 permits an increase in the defendant’s offense level by two levels if the
defendant commits perjury by giving “false testimony concerning a material matter with the
willful intent to provide false testimony, rather than as a result of confusion, mistake, or faulty
memory.”

United States v. Hudson, 272 F.3d 260 (4th Cir. 2001). The defendant pled guilty to drug
trafficking and was released on bond pending sentencing. He then failed to appear at his
sentencing hearing because he feared the length of his upcoming sentence. The defendant failed
to appear at scheduled meetings and avoided apprehension by police for more than six months.
The district court refused to enhance the defendant’s sentence because it accepted his explanation
for his absence. The Fourth Circuit held that his flight served as a willful obstruction of justice
and remanded the case for resentencing.

United States v. Stewart, 256 F.3d 231 (4th Cir. 2001). The district court did not err by
finding that the defendant obstructed justice where the defendant engaged in continuous
misconduct throughout the trial, making gun-like hand gestures and shouting outside the jury
room in an attempt to intimidate the jurors.

United States v. Gormley, 201 F.3d 290 (4th Cir. 2000). The defendant was convicted of
conspiracy to defraud the United States and filing fraudulent tax return claims in connection with
a rapid refund enterprise. The defendant appealed only his sentence specifically with respect to
an enhancement for obstruction of justice and an enhancement for use of a special skill. After
the trial, but before sentencing, the probation officer charged with preparing the presentence
report interviewed the defendant. According to the probation officer, the defendant denied
knowingly listing false information on the tax returns, recording only the information provided to
him by his clients, the validity of which he did not investigate. As a result, the defendant denied
engaging in any criminal activities. Noting a “denial of guilt” exception to the obstruction of
justice enhancement, the appellate court nevertheless affirmed its application inasmuch as the
defendant’s statements to the probation officer “went beyond merely denying his guilt and
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implicated his taxpayer clients in the scheme to defraud the IRS,” and were material inasmuch as
the statements could have affected the sentence ultimately imposed.

§3C1.2 Reckless Endangerment During Flight

See United States v. Chong, 285 F.3d 343 (4th Cir. 2002), §1B1.3.

United States v. Harrison, 272 F.3d 220 (4th Cir. 2001). It is permissible to make
adjustments under both §83A1.2 and 3C1.2 because each adjustment is based upon separate
conduct.

Part D Multiple Counts

§3D1.2 Groups of Closely Related Counts

United States v. Bolden, 325 F.3d 471 (4th Cir. 2003). Fraud and money laundering
offenses should only be grouped when they are closely related. The defendants’ money
laundering activities were essential to achieving the improper extraction of monies from
Medicaid, and their money laundering and fraud activities were part of a continuous, common
scheme to defraud Medicaid. The court concluded that the district court had properly grouped
the fraud and money laundering offenses.

United States v. Pitts, 176 F.3d 239 (4th Cir. 1999). The appellate court upheld the
district court’s decision not to group the defendant’s attempted espionage and conspiracy to
commit espionage convictions for sentencing purposes. The district court determined that the
defendant’s conduct was not a single course of conduct with a single objective as contemplated
by 83D1.2. The appellate court held if the defendant’s criminal conduct constitutes single
episodes of criminal behavior, each satisfying an individual-albeit identical-goal, then the
district court should not group the offenses.

United States v. Walker, 112 F.3d 163 (4th Cir. 1997). The district court correctly
calculated the defendant's sentence involving mail fraud and money laundering. The district
court grouped the counts together pursuant to 83D1.2(d) and applied the higher base offense
level for money laundering under 83D1.3(b). Along with other adjustments, the defendant
received a four-level specific offense characteristic increase under the money laundering
guideline because the fraudulent scheme involved between $600,000 and $1,000,000. The
defendant argued that in determining his specific offense characteristic, the district court should
have considered only $5,051.01 in fictitious interest payments specifically identified in the
money laundering counts of the indictment. The government argued that all of the allegations in
the mail fraud counts, which the defendant conceded involved $850,913.59, were incorporated
into the money laundering counts by the grand jury. Furthermore, the facts of the case
established that the mail fraud and money laundering crimes were interrelated. The Fourth
Circuit held that the defendant's money laundering was part of the fraudulent scheme because the
funds were used to make fictitious interest payments. Additionally, the circuit court found that
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the sentencing guidelines permitted the district court to use the amount of money the defendant
obtained through mail fraud as the basis for calculating his specific offense characteristic under
the money laundering guideline.

Part E Acceptance of Responsibility

83El.1 Acceptance of Responsibility

United States v. Pauley, 289 F.3d 254 (4th Cir. 2002). The district court did not err in its
refusal to reduce the defendant’s base offense level for acceptance of responsibility because the
defendant clearly did not accept responsibility. The defendant filed an appeal denying the
amount of drugs ascribed to him by the court under a relevant conduct analysis and denied his
culpability in the murders listed as relevant conduct by the court. Such denials do not constitute
acceptance of responsibility.

United States v. Hudson, 272 F.3d 260 (4th Cir. 2001). The Fourth Circuit reversed the
district court‘s decision to grant the defendant a reduction in his sentence under 83E1.1 for
acceptance of responsibility. The defendant pled guilty to drug trafficking but had engaged in
conduct that constituted obstruction to justice. The Fourth Circuit found that the reduction was
precluded.

United States v. Ruhe, 191 F.3d 376 (4th Cir. 1999). The defendant was convicted of
conspiring to transport stolen property and aiding and abetting. The defendant appealed the
district court’s denial of granting an adjustment for acceptance of responsibility, arguing that it
was clear error for the district court to refuse to consider his polygraph evidence at sentencing
given that such evidence clearly entitled him to a downward departure. The polygraph evidence,
however, only indicated the defendant’s continued denial of responsibility because it only served
as evidence that he did not realize that the property was stolen, i.e., that he did not commit the
crime for which he was charged. Consequently, the district court did not commit any error in
denying the decrease for acceptance of responsibility.

United States v. Dickerson, 114 F.3d 464 (4th Cir. 1997). The district court erred in
giving the defendant credit for acceptance of responsibility and for reducing his sentence
pursuant to 83E1.1. The district court based its decision to grant the adjustment on two grounds:
the defendant saved both the court and the government real time by having a bench trial; and the
defendant never indicated at trial that he did not accept the fact that he lied. The Fourth Circuit
reversed, reasoning that the guidelines make no distinction between a bench and a jury trial, but
rather between a defendant who puts the government to its burden of proof at trial and a
defendant who does not. Additionally, the circuit court found that, at least in part, the defendant
went to trial to attempt to prove that his lies to the grand jury were not material. Because
materiality is an essential element of any perjury offense, the defendant challenged his factual
guilt. For these reasons, the defendant was not entitled to an acceptance of responsibility
reduction.
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FIFTH CIRCUIT

Part A Victim-Related Adjustments

§3A1.1 Hate Crime Motivation or Vulnerable Victim

United States v. Angeles-Mendoza, 407 F.3d 742 (5th Cir. 2005). A victim must be
unusually vulnerable for the enhancement under 83A1.1 to apply. Here, the evidence established
that the aliens were physically restrained until payment for their transport was received. The
Fifth Circuit determined that the holding of aliens pending payment was not an unusual practice
and the record did not establish that the illegal aliens smuggled by the defendants were more
unusually vulnerable to being held captive than any other smuggled alien. The court reversed
application of the vulnerable victim enhancement and remanded for resentencing.

United States v. Dock, 426 F.3d 269 (5th Cir. 2005). The Fifth Circuit upheld the
vulnerable victim enhancement where the defendant helped smuggle fifty undocumented aliens
from Mexico by transporting them in a tractor-trailer—many in a two-to-three foot crawl space.
During the trip, temperatures inside the trailer reached an estimated 150 degrees. The court
explained that a person’s illegal status alone does not make a person a vulnerable victim, but here
the aliens faced desperate circumstances—they were held in isolation in cramped quarters in
New Mexico for almost two weeks waiting for transport; once the smugglers locked them in the
truck, they were susceptible to criminal conduct for twelve hours; and they were desperate
because they were so far from the border.

United States v. Garza, 429 F.3d 165 (5th Cir. 2005), cert. denied, 546 U.S. 1220 (2006).
“[S]usceptibility to the defendant’s scheme alone is not enough to qualify victims as unusually
vulnerable. The victims must also be “vulnerable . . . members of society’ and “fall in the same
category’ as ‘the elderly, the young, or the sick.”” Id. at 173-74 (citations omitted). In this case,
the court determined that the victims of the defendant’s mail fraud scheme—undocumented
aliens—were unusually vulnerable because of their poverty, language problems, and fears of
deportation.

United States v. Brugman, 364 F.3d 613 (5th Cir. 2004). “For the two-level enhancement
under 83A1.1(b)(1) to apply, the victim must be ‘unusually vulnerable due to age, physical or
mental condition, or . . . otherwise particularly susceptible to the criminal conduct.”” Id. at 621.
In this case, the defendant, a Border Patrol agent, was convicted of depriving an illegal alien of
his constitutional rights while acting under color of law. The victim had been apprehended by
other agents, was sitting on the ground when he was kicked by the defendant. The defendant also
assaulted a second alien. The Fifth Circuit affirmed a 83A1.1(b)(1) vulnerable victim increase
based on fact that victim alien was immobile, sitting on the ground, and under the supervision of
another Border Patrol agent when defendant took advantage of this susceptibility and assaulted
him.
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United States v. Lambright, 320 F.3d 517 (5th Cir. 2003). “The sentencing guidelines
provide for a two-level increase in the base offense level ‘[i]f the defendant knew or should have
known that a victim of the offense was a vulnerable victim.” For the enhancement under
83AL1.1(b)(1) to apply, the victim must be ‘unusually vulnerable due to age, physical or mental
condition, or . . . otherwise particularly susceptible to the criminal conduct.”” /d. at 518 (citations
omitted). In this case, the defendant-prison-guard assaulted an inmat