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PROPOSED AMENDMENT: COMPUTING TAX LOSS UNDER §2T1.1

Synopsis of Proposed Amendment:  This proposed amendment addresses a circuit conflict
regarding how tax loss under §2T1.1 (Tax Evasion) is computed for cases that involve a
defendant’s under-reporting of income on both individual and corporate tax returns.  Such a
case often arises when (1) the defendant fails to report, and pay corporate income taxes on,
income earned by the corporation, (2) diverts that unreported corporate income for the
defendant’s personal use, and (3) fails to report, and pay personal income taxes on, that
income.  The proposed amendment clarifies that the amount of the tax loss is the aggregate
amount of federal income tax that would have due by both the corporation and the individual
defendant.

More specifically, the circuits are split on which methodology should be used to
calculate tax loss in these cases.  Two circuits use a sequential calculation method the
aggregate tax loss.  Under this method, the court determines the corporate federal income tax
that would have been due, subtracts that amount from the amount diverted to the defendant
personally, then determines the personal federal income tax that would have been due on the
reduced diverted amount.  See United States v. Harvey, 996 F.2d 919 (7th Cir. 1993); United
States v. Martinez-Rios, 143 F.3d 662 (2d Cir. 1998).  In contrast, one circuit holds that the
court should determine the aggregate tax loss by adding the corporate federal income tax that
would have been due on the total amount of unreported income and the personal federal income
tax that would have been due on that total amount.  See United States v. Cseplo, 42 F.3d 36 (6th

Cir. 1994).

The amendment adopts the Harvey approach, clarifying the existing rule in Application
Note 7 of §2T1.1 that "if the offense involves both individual and corporate tax returns, the tax
loss is the aggregate tax loss from the offenses taken together".  

The amendment also clarifies that the loss in §2T1.1 refers to federal, and not state and
local, tax loss.  The alternative interpretation of this provision would greatly complicate the
guideline because of the multitude of state and local tax rates and provisions.  

The amendment also adds an application note to §2T1.1 clarifying that a tax evasion
count and a count charging the offense that provided the income on which tax was evaded are
grouped together under §3D1.2(c).  This application note is consistent with the longstanding
view of the staff has to how such counts should be treated for grouping purposes.  

Proposed Amendment:

§2T1.1. Tax Evasion; Willful Failure to File Return, Supply Information, or Pay Tax;
Fraudulent or False Returns, Statements, or Other Documents
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(c) Special Instructions
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